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IN THE MATTER OF § AN B
PERMANENT CERTIFICATE § BEFORE THE TEXAS § t2if
NUMBER 116301 § vl 2285
ISSUED TO § BOARD OF NURSING N
DENISE M. MARTINEZ § : \RELE

2y Eif

OPINION AND ORDER OF THE BOARD
TO:  Denise M. Martinez
2001 Palm Village Blvd., #639
Bay City, TX 77414

During open meeting held in Austin, Texas, April 17-18, 2008, the Texas Board of Nursing
finds that after proper and timely notice was given, the above-styled case was heard by an‘
Administrative Law Judge who made and filed a proposal for decision containing the Administrative
Law J udgé's findings of fact and conclusions of law. The proposal for decision was properly served
on all parties and all parties were given an oppoﬁunity to file exceptions and replies as part of the
record herein.

The Texas Board of Nursing, after review and due consideration of the proposal for decision,
and exceptions and replies filed, if any, adopts the findings of fact and conclusions of law of the
Administrative Law Judge aé if fully set out and separately stated herein with the exceptign of
Conclusion of Law Number 10. All proposed findings of fact and conclusions of law filed by any
party not épeciﬁ(:jally adopted herein are hereby denied.

Conclusion of Law Number 10 is hereby re-designated as a Recommendation because it is
arecommendation for a sanction and therefore not a proper conclusion of law. Chalifoux Jr. V. State
Bd. Of Medical Examine?s, 2006 S.W.3d (03-05-00320-CV) (Tex.App. — Austin 2006); Grottiv.

State Bd. Of Medical Examiners, 2005 LEXIS 8279 (Tex.App. —Austin 2005, no pet.). The Board

adopts the Recommended Sanction of REVOCATION.





NOW, THEREF ORE, IT IS ORDERED that Permanent Certificate Numberr 116301,
previously issued to DENISE M. MARTINEZ, to practice professional nursing in the State of Texas
be, and the same is hereby, REVOKED.

ITIS FURTHER ORDERED that Permanent Certificate Number 116301, previously issued
to DENISE M. MARTINEZ, upon receipt of this Order, be immediately delivered to the office of
the Texas Board of Nursing for the State of Texas,

IT IS FURTHER ORDERED that this Order SHALL be applicable to Respondent's multi-

state privilege, if any, to practice professional nursing in the State of Texas.

Entered this ___17th day of April , 2008.

TEXAS BOARD OF NURSING

BY: M@AM

KATHERINE A. THOMAS, MN, RN
EXECUTIVE DIRECTOR ON BEHALF OF SAID BOARD




SOAH DOCKET NO. 507-08-0836

‘TEXAS BOARD OF NURSING, - § BEFORE THE STATE OFFICE
Petitioner, - § '
§ OF
V. §
§
DENISE M. MARTINEZ, - § _ '
Respondent § ADMINISTRATIVE HEARINGS
PROPOSAL FOR DECISION

Staff of the Board of Nursing (Staff/Boa.rd) brought disciplinary action against Denise M.
Martinez (Respondent) for failing to comply with an Agreed Order issued by the Board on Jurie 14,
- 2005. Staff alleged that Respondent’s violations of the Agreed Order were a basis for diéciplinary
action under the provisions of TEX. OCC CODE ANN. § 301 452(b)(1) and (10) and 22 TEX. ADMIN.
CODE (TAC) § 217.12(11)(B). Staff also sought to 1mpose against Respondent the administrative
costs of the proceedmg pursuant to TEX. Occ. CODE ANN. § 301. 461. The Admmlstratlve Law

Judge (ALJ) recommends that Respondent’s license be revoked and that adm1mstrat1ve costs not be g

imposed against Respondent.
1. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

The hearing convened January 16, 2008, before the undersigned ALJ. The héaring was held
at the State Office of Administrative Héarings, William P. Clements Building, .300 West 15% Street,
Fourth Floor, Austin, Texas. Staff was fei)resented by Victoria{ Cox, Assistant General C'ouhsel.
Respondent represented herself, Tho record closed on J anuary 16, 2008, at the rconclusion_ of the

‘hearing.

Notice and jurisdiction were undisputed. Those matters are set out in the Findings of Fact

and Conclusions of Law.
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II. BACKGROUND
A. Terms of the Agreed Order

" On November 22, 1986, the Board issued to Respondent Vocational Nurse License No. . |
116301. On May 3, 2005, Respondent signed an Agréed Order with the Board.! As part of the -
Agreed Order, Respondent was to: o -

. successfully complete courses in Texas nursmg jurisprudence and nursmg ethics
within one year of the entry of the Agreed Order; and

. submlt to random penodlc screens for controlled substances tramadol hydrochlonde
and alcohol. : :

The drug screens were to be.conducted at least once a week for the first three months, at least
.once a month for the second three months, and at least once every three months for the remainder

of the two year probation.? The Agreed Order became effective on June 14, 2005.
B. Compliance issues

| ‘On Angust 8, 2005, Respondent registered with the Board’s dru g testing services contractor,

National Confederation of Profess1ona1 Services (N CPS).? On the form, Respondent acknowledged
her agreement to comply with NCPS’ drug screemng requirements. -The program requlred
- Respondent to purchase from NCPS two chain of custody specimen forms. Respondent was to call

"NCPS every day. If she was instructed by NCPS, Respondent was to provide a specimen using one

! Staffs Ex. 6.
2 Staff's Ex. 4.

3 Staff's Ex. 9.
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of the chain of custody specimen forms.* As Respondent used the forms, she was required ta buy

new ones with a credit card or money order.

Approximately one year later, Staff sent ReSpondent a letter dated August 25, 2006, '
informing Respondent that she had failed to cornply with the Agreed Order.’ Speciﬁcally; |
Respondent had failed to oomplete her course work by the one-year‘ deadline, and Respondent had
failed to contact NCPS daily.’ Staff directed Respondent to respond -to the allegations in writing
within 30 days. | | ' |

On Respondent s postmarked answer of October 3, 2006 Respondent stated that she had
B scheduled herself to take the two required courses She also informed Staff that she had begun
“taking rny drug tests‘.”8 However, by the time of the postr‘nark of the -_letter“, ‘ Respondent’»s
satisfaction of her ’drug testing compliance'dutieswas seriously in arrears. In the 421 days between :
the date on which Respondent reglstered with NCPS and the date on which Respondent § response
to Staff was postmarked Respondent had failed to contact NCPS on 71 days or about 17% of the

time.’

On November 17 2006 Staﬁ' senta second letter to Respondent, this time mforrmng her that

Staff was initiating an mvestl gationbased on Respondent’ s contmumg non—comphance withthe drug '

4 Staff's Ex. 9.
5 Staff’s Ex. 2.

6 Staff obtained from NCPS a report on the number of days on which Respondent had failed to call, had failed
to submit a specimen when instructed, and had failed to pass the drug screening. Although Respondent repeatedly failed
to contact NCPS, she never failed a drug screening during her participation in the program.

7 Staff’s Ex. 5. None of Respondent’s letters to Staff were dated. This letter was received by Staff on October
6, 2006. . :

8 1a

% Staff’s Ex. 13.
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screen program.'? Staff gave Respondent 30 dziys in which to respond, and Respondent answered
in a letter postmarked December 22, 2006. Respondent explamed that she had failed to contact
NCPS daily because

I honestly forgot that I was suppose[d] to until Twas Reminded by my employer that

my evaluation was due. ... Iknow that forgetﬁllness is not an excuse[,] and I'am
so sorry[.] Thave been keepmg up Wlth callmg everyday and when I am called I go
2911

- and test.

‘ In the 80 days between the dates of the Vpostmarks‘ of Respondent’s first and: seeond letters, -
‘Respondent failed to eentacr NCPS on 13 of those days, again about 17% of the time."?

~ On April 10, 2007, Staff | sent“ Resp'ondent a thlI'd letter, -thie one 'fOrrnally chargrng
 Respondent with violating the Agreed Order.” Staff alleged that Respondent had failed to timely
complete her courses and had failed to"comply with the drugtesting pro gram Staff gave Respendent
three Vlveeks'v in which to .respond, and Respondent answered in a letter received by Staff on May 1,
2007."* Respondent expiained that she had cempleted her course work in January 2007 and that she
had been comphant with her drug testing ob11 gations since her recerpt of Staff’s letter of November
17, 2006 '

10 Staffs Ex; 2a.
' Staff’s Ex. 5a.
2 Staff’s Ex. No. 13.
13 Staff’s Ex. No. 3.

14 Steff’s Ex. No. 5b.
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In the 165 days between the date of Staff’ s letter of November 17,2006, and May 1, 2007,
the date of Staff’s receipt of Respondent’s letter, Respondent failed to contact NCPS on 29 of those
days, or about 18% of the time. " B

Staff’s threeiletters gave Respondent the opportunity to address her non-compli‘ance with the
Agreed Order. The letter of August 25, 2006, informed Respondent that Staff was aware of
Respondent’s fallure to comply with the deadline for completion or her course work. and her failure
to comply with her daily drug testing requlrements ‘Her response did riot address any reasons for

| her delays or failures.

Staff’s letter of Ni overnber 17, 2006 informed Respondent that Staff was aware of her failure
to comply with the daily drug testing requirements between June 30 and September 27,-2006.
Respondent s explanatlon that she s1mply forgot about her obligations for several months appeared
to reﬂect her lack of priority in complying with the Agreed Order. Further Respondent s continued
failure to comply with her ag_reement to contact NCPS daily between September and the end of
November 2006 appeared to have confirmed that lack of priority. | | |

When Staff sent its third letter on April 10, 2007, Respondent had the opportunity to
understand clearly that Staff was not treating Respondent’s failure to. abide by the terms of the -
Agreed Order as a ,dismissible error. Staff CIe_arly related its concern about Respondent’s failures
and clearly communicated Staff’s intention to take responsive action. Despite Staff’ s
‘communications, Respondent continued to fail to meet her dally drug testing obli gatlons at ab out the

same rate had she had since August 2005.

On'November 27,2007, Staff gave Respondent notice that a hearing ori the merits would be
held at SOAH in this docket. In the 230 days between the dates on which Respondent received

15 Staff’s Ex. No. 13.
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Staff’s third and fourth letters, Respondent failed to call NCPS on 33 of those daiys—or about 14%
of the total s - ' '

For the cor‘nplete‘v data set from NCPS, Respondent féiled to contact on 138 of the 818 days
between August 29, 2005, and November 25, 2007-or about 17% of the time.17 Between August
15, 2005, and May 22, 2007, Respondéni fail‘ed to respond to 20 of NCPS’ random 'drug tésfs
because she failed to call NCPS’ office.® On the six dates on which Respondent Submitiec_l to drug
testing after being.mstructed by NCPS, Respondent tested n‘egatiVe on every occasionv.19

For Respondent’s. failures to comply, Staff sought the revocation of Respondent’s licghSe. |
IIL. DISCUSSION
A.  Violation

Staff relied on the prdvisiohs_-of TEX. OCC. CODE ANN. § 301.452(b)(1) and (10) and 22.
| "TAC § 2i7.12(1 1')(B) in alleging that .Respond_eht’s violations of the Agréed Order Was _aiso a

 violation of law. In brief, TEX. OCC. CODE ANN. § 301.452(b)(1) provides that the Board may
discipline a license holder for a violation of the statu’_te, the Board’s rules, or the Board’s orders. The
- provisions of TEX. Occ. CODE ANN. § 301.452(b)(10) authoﬁZe the Board to discipline a licens.e

holder for unprofessional conduct.

16 The two dates were Apﬁl 14 and November 30, 2007.
17" Staff’s Ex. No. 13.
18 State’s Ex. No. 7.

Y9 State’s Ex. No. 12.
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The Board has adopted 22 TAC § 217.12(11)(B) fo implement the Board’s authority to .
govern licensees who engage in urlprofessional conduct. The purpose of the rules is to: (1) protect
clients and the public from incompetent, imethjcal or illegal. conduct cf licensees, and 2 identify
unprofessional or dlshonorable behaviors of a nurse “which the board beheves are likely to decerve
defraud or injure chents or the public.” The rule makes clear that actual i injury toa chent need not
be established for a violation to be found. The rule lists one of the proh1b1ted behaviors as

“[vliolating an order of the board.”

The combmatlon of the rules and the statute may reasonably be read to authorrze the Board

to d1sc1p11ne a hcensee for the unprofessmnal conduct of violation of a Board order.-

~ Respondent’ s failure to complete her course work within the one-year period was a violation
of the Agreed Order as was Respondent s failure to comply with the requirement of contactlng.

NCPS on a daily basis.

In her defense, Respondent could offer little explanation of her reasons for failing to comply -
with the Agreed’Order. She asserted that she had no drug problems, that she was outof work for an
extended period, that she was experiencing ﬁnancially difficult circumstences and that she simply
forgot about her obhgatlons under the Agreed Order. She did not explain- why the letters from the-
Board did not cause her to be more diligent in contacting NCPS darly, why she did not contact the
Staff to seek: adv1ce on dealing with these i issues, or why she simply allowed this matter to escalate

to the poin‘t'of the s»ch'edu.lingcf a contested case.

Respondent cried during the hearing and explained that she had been a nurse for most of her
adult life and that she held the position of assistant director of nurses at her place of employment,
Matagorda Nursing & Rehabilitation Center in Bay City. She asserted that she did not know what |

she would do if she were no longer licensed as a nurse. Respondent offered letters of support from
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Donna Winebrenner, R.N.,,  her director of nurses,” and from Sue Goslin, a phys1ca1 therapist.?' The
Jetters describe Respondent as a well-rounded employee profess1ona1 compassionate, caring with
the residents and their families, level-headed ﬁqendly, cheerful and forthnght in her dealings w1th‘

her co—workers and physicians.
B.  Punishment

In the notice of heanng, Staff gave notice of'its intention to seek revocation of Respondent s

v hcense The basis of Staff’s action was hsted as 22 TAC. §§ 213 27- 213 33 %

In considering revocation, the Board is required to consider whether the person has been the
subject of past disciplinary action by ,the Board and w_hethef the person complied with-'the Board’s
rules and enabling statutes.® In this case, Respondent has been the subject of past disciplinary action

and has not complied with the Board’s rules through her failure to comply with the Agreed Order.

In addition, the Board is also required to consider the serionsness of the violation, the
person’s threat to public safety, and any mitigating factors More on pomt SOAH is to con51der

the following when recommendmg a sanction in d1sc1p11nary cases:.

2 Respondent’s Ex. No. 2.
2 Respondent’s Ex: No. 1.

2 These rules govern a broad range of the Board's authority to implement its statutory powers. The rules
include the Board's definition of good professional character, the licensing of persons with criminal offenses, criteria and
procedures to be used in cases involving "intemperate use and lack of fitness," a schedule of administrative fines, and
factots to be considered in imposing penalties, sanctions, or fines. The language of 22 TAC § 213. 33(g)(2)(H), as
authorized by TEX. OCC. CODE ANN. § 301.453(a)(6), provides the Board the specific authority to seek revocation.

2 Tex. Occ. CODE ANN. § 301.4531(b)(1)(B); 22 TAC § 213.33(g)(1)(Bj.

2 Tgx. Occ. CoDE ANY, § 301.4531(b)(2)-(4); 22 TAC § 213.33(g)(1)(O)-(E).
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1. Evidence of actual or potential harm to patients, clients, or the public.25

There wasno ev1dence of Respondent s having caused any actual harm to anypatient, client,
or the public. The harm arose through Respondent’s failure to comply with the Agreed Order The
Agreed Order was the product of Staff’s agreeing to forego more stringent action against Respondent
in exchange for Respondent s agreeing to ablde by the terms of the Agreed Order. By failing to
* uphold her dutles under the Agreed Order, Respondent showed herself unable to comply with the |
terms of an agreement with the Board Asthe representatlve of the pubhc the Board is Justlﬁed in

' regardlng Respondent s action as potentlally harmful.
j 2. Evidence of a lack of truthfulness or trustworthiness.”®

Respondent s failure to comply ‘with Agreed Order reflected a lack of trustworthmess
Respondent testlﬁed at the heanng that she intended to comply with the Agreed Order and that she
tried to comply. However, poor Judgment and bad memory prevented her from performmg as she

agreed.

3. Ev1dence of mlsrepresentatlon(s) of knowledge, - educatlon, expenence,
credentials, or skills which would lead a member of the public, an employer, a
member of the health-care team, or a patient to rely on the fact(s)
mlsrepresented where such reliance could be unsafe.”’ -

None of these were factors in this‘case.

25 22 TAC § 213.33(a)(1).
% 22 TAC § 213.33(2)(2).

27 22 TAC § 213.33(2)(3).
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4, Evidence of practice history.”

This was not a factor in this case.
5. Evidence of present fitness to practice.”

Fitness to practice isa function of good profess1onal character *® Elements mclude the ablhty
to: dlstmgulsh right from wrong, think and act ratronally, keep promrses and honor obhgatlons and

be accountable for her own behav1or

In this proceeding, tne evidence showed thvat"‘ Respondent had difﬁculty 1n keeping her |
-promises and honoring her obli gations. Inher defense, Respondent showed that she was out of work
. from Auguét 2005 to April 2006.* During that time, she had no money to pay for testing. However,
»Respondent did not tryto account to Staff for her behavror She failed to contact Staff to tell them
about her financial problems or r other unpedlments to-her ab111ty to comply w1th the Agreed Order
Further, by her own admission, when she went back to work, she did not resume her darly contacts

* with NCPS.%

% 2 TAC § 213.33(2)(4).
¥ 22 TACS 213.33(a)(5).
3 The Board’s rules frequentiy treat them as part of the same set of criteria. See, 22 TAC § 213.27(e)(2).
% Tac § 213.27(1;)(2); o -

E Staff’s Ex. 5b. ‘4

B
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6.  Evidence of prior disciplinary history by the Board.*

Staff presented uncontradicted evidence of Responde_nt’_s prior disciplinary history by the
Board. | | ) |

7. The length of time the licensee has pr_act_ic_éd.35

The evidence was that Responc_lent has held a hursing license since 198.6. -Although she was
out of work for part of that period, Respondent’s practice asa nurse 'hasvspvanne‘d most of her adult

life.

8. . The ‘actual damages, physical, economic, or otherwise, resulting from the
violation.® _ ' R ’ e

No actual damages were shown to have résultcd from Respbndentfs violatiens.
9. The deterrent effect of the penalty imposed.”’ o

The deterrent effect of the past penalty was iﬁeffec_:tive with regard to gaining priority in
Respondent’s behavior. The deterrent effect of the proposed penalty will prevent Respondent from -

practicing her profession for at least a year.

3 22 TAC § 213.33(2)(6).
) TAC § 213.33(a)(7).
% 22 TAC § 213.33(a)(8).

37 22 TAC §213.33(a)(9).
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10.  Attempts by the licensee to correct or stop the violation.’®

Staff’s letters to Respondént were multiple opportunities for Respondent to address her
failure to comply with her drug 'tesﬁng obiigations.’ Respondent’s violations continued for periods

of _months and weeks, even after Staff sought explanation from Respondent for her behavior.
11.  Any mitigating or aggravating circumstances.”

Respbndént presenf__ed mitigating evidé‘nCeiﬁ the form of the 'Support of h_er'directof ofnurses

and of a co-worker.® Respondent eiplaihed ‘thét her lack of a job and money created great
“difficulties in hér life. Nothing in the evidence ‘Suggesterd that Respondent -failed to dischargc her
" duties as'a nurse to her patients, émploye;r, or colleagues. Respondent’s only'failufé was to protect .

her right to practice nursing.

12.  The extent to which system dynamics in tlie~practice setting contributed to the
problem; and any other matter that justice may require.”

Neither of these weré;faétors in this case.
C. Bohrd policy

Staff called as a witness Carol Marshall, a consultant to the Board. Ms. Marshall is a

registered nurse with almost 30 years of experience in a variety of practical and administrative fields

ad

3% 22 TAC § 213.33(a)(10).
% 22 TAC § 213.33(a)(11).
40 Respondent’s Ex. Nos. 1and 2.

4122 TAC § 213.33(a)(12) and (13).
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within the profession. Ms. Marshall assists the Enforcement and Legal Divisions with case reviews-
~ and testifies as an expert witness in SOAH hearings. Ms. Marshall testified that the Board’s poliey
in reviewing violations of the type described in this case is to revoke the license and to consider a

re-application after one year.
D. Administrative costs

The proVisions“of TEX. OCC CODE ANN. § 301 461 authorize the BOar(l to assess againsta
person who is found to have v101ated the statute the: adrmmstratwe costs of conductmg a heanng to
determine the violation. Staff alleged that the adm1mstrat1ve costs included the cost paid by the ;
Board to SOAH and the Office of the Attorney General as well as amounts paid for Board legal.and
_mvest1gat1ve services, court reporting, witnesses, repro_duc.tlon of records, Staff time, travel, and

expenses of at least $1,200.00. Proof of these adxninistrative_ costs was not made in the hearing.
" IV. ANALYSIS AND RECOMMENDATION

Respondent’s acti‘ons violated two of the elements of the Agreed Ofder over aperie'd ol' time |
sufficient to demonstrate her thillingnese or inability to come into. compliarlce. Re'spondent’s
explanation was that ﬁnancial circumstances and other issues in her life presented a hardship. This
hardship pl'evented he_r from recognizing the-pos_eibility that she mi ght lose her lic,ens_e as anurse and
her privilege to earn a livelihe()d thrb_ugh nursing. Respondent asserted that th_e loss of her license B

‘would render her even less able to maintain the priorities in her life.

Staff urged that Respondent pl‘eéented a threat to the public on the basis of her failure to
comply with the Agreed Order and the facts that caused the entry of the Agreed Order. These
c1rcumstances included some history of drug abuse. Staffintroduced evidence about the 1mportance

of a nurse’s ability to make fine d1st1nct10ns in performmg her duties.
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- The ALJ’s conclusion in this case is that Respondent’s only threat to the publie is that she.

‘has demonstrated an inability to establish healthy priorities in her own life. ’_The ceuse of that
inability was never explained by Respondent or by the evidence'presented by Staff. However, what

- was clear was that Staff was unable to get Respondent’s‘attention through Staff’s issuance of ef series
-of increasfngly.sharp letters of warning. When none of these worked overa period of rnore than a

year, Staff resorted to the last choice available under the law — a contested hearing..

v.The function of a 'cont‘ested‘ hearing is to gi\te the pafties ‘th'e oppormmty to explain
themselves through the introduction"of evidence. Staff -~through the guidance of counsel, pres'ented
the evidence necessary to prove a case. that Respondent s license should be revoked Respondent,
' w1thout counsel, presented acase that: (1) she had made inescapably bad decmons with respect to

her actions in response to Staff’s warnings, and (2) shewhad»the support of_ her colleagues.

The task of the ALJ is to weigh the evidence. In doing that, the ALJ must first determine
whether the Staff sustamed its burden of provmg that Respondent violated the law.*? In this case,
Staff sustained that burden. Next, the ALJ had to determine whether Respondent presented
sufficient mitigating evidence to overeome Staff’s evidence. The ALJ had determined that

Respondent’s evidence did not meet that standard.

Although the ALJ recomnends revocation of ’Respondent’s license, the ALJ “also urges the
Board and Respondent to confer further. The purpose of that-conference Would be to provide
Respondent with a clear understanding of the elements with whlch she would need to comply before

she would be eli g1b1e to regain her license.

%2 | TAC § 155.41(b).
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10.

11.

12.

VI. FINDINGS OF FACT

Denise M. Martinez, Respondent holds License Number 116301 issued by the Texas Board -
of Nursing (Board). .

On May 3, 2005 Respondent s1gned an Agreed Order wrth the Board.
The Agreed Order required Respondent to: (1) success‘fully complete courses in 'Texas |
nursing jurisprudence and nursing ethics within one year of the entry of the Agreed Order;

and (2) submit to random perlodlc screens for controlled sub stances, tramadol hydrochlonde k
and alcohol. :

On August 8, 2005 Respondent reglstered with the Board’ s drug testmg services contractor,

' Natlonal Confederatron of Profess1onal Services (NCPS}

Respondent was to call NCPS every day to deterrm_ne whether she was required to provide -
a urine specimen on that day. ' - .

On August 25, 2006, staff of the Board (Staff) mformed Respondent by letter that she had -
failed to complete her course work by the one—year deadline and had farled to contact NCPS
darly ,

On November 17, 2006, Staff sent a second letter to Respondent informing her that Staff
was initiating an mvestlgatron based on Respondent’s contmulng non-comphance wrth the
drug screen program.

Respondent failed to contact NCPS daily because she had forgotten her obllganon to comply
with the Agreed Order until she was remmded by her employer

On Apr11 10, 2007, Staff sent Respondent a third letter, formally chargmg Respondent with
violating the Agreed Order by failing to t1mely complete her courses and falhng to comply
with the drug testing program.

Respondent completed her course work in January 2007, approxnnately six months past the

-date requlred under the terms of the Agreed Order.

Respondent farled to contact NCPS on 138 of the 818 days between August 29 2005 and
November 25, 2007-or about 17% of the time. : _

Between August 15, 2005, and May 22,2007, Respondent failed to respond t0 20 of NCPS’

. random drug tests because she failed to call NCPS® office.
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13.

14.

15.

16.

On November 27, 2007, Staff gave Respondent notice that a hearing on the merits would be
held at SOAH in this docket.

The notice of hearing contained a statement of the time, place, and nature of the hearing; a
statement of the legal authotity and jurisdiction under which the hearing was to be held;

- reference to the particular sections of the statutes and rules involved; and a ‘short, plain

statement of the matters asserted

The hearing on the merits was held on- January 16, 2008, in the erlram P. Clements
Bu11d1ng, 300 West 15% Street, Austm Texas. All parties appeared and partrcrpated in the
hearmg ‘The record closed on that date. ,

Factors that mrtlgate Respondent s farlure to comply with the Agreed Order 1nclude letters
of support from her director of nurses and profess1onal colleagues, descnbrng her as awell-
rounded employee, professronal compassionate, caring with clients and families, level-
headed, fnendly, cheerful and forthn ght in her dealmgs w1th her coworkers and physicians.

VIL 'CONCLUSlONS OF LAW -

The State Board of Nursing (Board) has Junsdlctron over th1s matter pursuant to TEX OCC
CODE ANN. ch 301. : :

" The State Office of Admmlstratrve Hearmgs has Jurrsdlctmn over the heanng in this

proceedmg, including the authonty to issue a proposal for decision with proposed findings

- of fact and conclusions of law, pursuant to TEX. GOV’T CODE ANN. ch. 2003.

Notice of the formal charges and of the hearing on the merits was provided by staff of the
Board (Staff). TEX. OcC. CODE ANN. § 301.454 and by the Administrative Procedure Act.
TEX Gov’t CODEANN §§ 2001.051 and 2001.052. ' v

Staffhad the burden of proving the casebya preponderance ofthe evidence. 1 TEX. ADMIN,
CODE (TAC) § 155.41(b) . . .

The Board may discipline a license holdeér for a V101at10n of the statute, the Board’s rules, or
the Board’s orders. TEX. OCC. CODE ANN. § 301. 452(b)(1) -

" The Board has the authority to discipline a hcense holder for unprofessmnal conduct. TEX
Occ. CODE ANN. § 301 452(b)(10)

The Board has the authority to govern licensees uvho engage in unprofessional conduct. 22
TAC § 217,12(11)(B).v '
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The Board has the authority to revokea hcense for violations of the Board’s enabhng statutes
and rules. 22 TAC § 213. 33(g)(2)(H) TEX. OCC. CODEANN § 301 453(a)(6)

~ Respondent’s failure to complete her course work within the one-year period and to comply

with the requirement of contacting NCPS on a da11y basis was a violation of the Agreed

Order and with the Board’s enablmg statutes and rules.

Respondent s hcense should be revoked.

SIGNED February 25, 2008. -

PAULD. IEEPER 7
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS



