In the Matter of BEFORE THE TEXAS
Permanent Vocational Nurse
License Number 330947 BOARD OF NURSING

Issued to JOSE ORLANDO DIAZ,
Respondent
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DISCIPLINARY COMMITTEE

ORDER OF THE BOARD

TO: Jose Diaz
6900 Curry Dr
The Colony, TX 75056

During open meeting held in Austin, Texas, on June 13, 2023, the Texas Board of Nursing
Eligibility and Disciplinary Committee (hereinafter "Committee") heard the above-styled case, based on
the failure of the Respondent to appear as required by 22 TEX. ADMIN. CODE Ch. 213.

The Committee finds that notice of the facts or conduct alleged to warrant disciplinary
action has been provided to Respondent in accordance with Texas Government Code § 2001.054(c) and
Respondent has been given an opportunity to show compliance with all the requirements of the Nursing
Practice Act, Chapter 301 of the Texas Occupations Code, for retention of Respondent's license(s) to
practice nursing in the State of Texas.

The Committee finds that the Formal Charges were properly initiated and filed in
accordance with section 301.458, Texas Occupations Code.

The Committee finds that after proper and timely Notice regarding the violations alleged
in the Formal Charges was given to Respondent in this matter, Respondent has failed to appear in
accordance with 22 TEX. ADMIN. CODE Ch. 213.

The Committee finds that the Board is authorized to enter a default order pursuant to Texas
Govemment.Code § 2001.056.

The Committee, after review and due consideration, adopts the proposed findings of fact

and conclusions of law as stated in the Formal Charges which are attached hereto and incorporated by
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reference for all purposes and the Staff's recommended sanction of revocation by default. This Order will
be properly served on all parties and all parties will be given an opportunity to file a motion for rehearing
[22 TEX. ADMIN. CODE § 213.16(j)]. All parties have a right to judicial review of this Order.

All proposed findings of fact and conclusions of law filed by any party not specifically
adopted herein are hereby denied.

NOW, THEREFORE, IT IS ORDERED that Permanent Vocational Nurse License
Number 330947, previously issued to JOSE ORLANDO DIAZ to practice nursing in the State of Texas
be, and the same is/are hereby, REVOKED.

IT IS FURTHER ORDERED that this Order SHALL be applicable to Respondent's nurse

licensure compact privileges, if any, to practice nursing in the State of Texas.
Entered this 13" day of June, 2023.
TEXAS BOARD OF NURSING

NS Y,

BY:

KATHERINE A. THOMAS, MN, RN, FAAN
EXECUTIVE DIRECTOR ON BEHALF OF SAID BOARD

Attachment: Formal Charges filed November 7, 2022

d17r(2023.05.22)



Re: Permanent Vocational Nurse License Number 330947
[ssued to JOSE ORLANDO DIAZ
DEFAULT ORDER - REVOKE

CERTIFICATE OF SERVICE

U .
| hereby certify that on theig\ day of ()’wmé , 20@, a true and

correct copy of the foregoing DEFAULT ORDER was served and addressed to the following person(s),

as follows:

Via USPS Certified Mail, Return Receipt Requested,
Copy Via USPS First Class Mail

Jose Diaz

6900 Curry Dr

The Colony, TX 75056

Pt (e

KATHERINE A. THOMAS, MN, RN, FAAN
EXECUTIVE DIRECTOR ON BEHALF OF SAID BOARD




In the Matter of §
Permanent Vocational Nurse § BEFORE THE TEXAS
License Number 330947 §
Issued to JOSE ORLANDO DIAZ, § BOARD OF NURSING
Respondent §

FORMAL CHARGES

This is a disciplinary proceeding under Section 301.452(b), Texas Occupations Code. Respondent,
JOSE ORLANDO DIAZ, is a Vocational Nurse holding license number 330947, which is in

delinquent status at the time of this pleading.

Written notice of the facts and conduct alleged to warrant adverse licensure action was sent to
Respondent at Respondent's address of record, and Respondent was given opportunity to show
compliance with all requirements of the law for retention of the license prior to commencement of

this proceeding.

CHARGE L

On or about July 23, 2021, Respondent failed to successfully complete a Board-approved course
in Texas nursing jurisprudence and ethics within one (1) year, as required by Section III, Remedial
Education Course(s), Part A, of the Order and Opinion of the Board issued to Respondent on July

23,2020.

The above action constitutes grounds for disciplinary action in accordance with Section
301.452(b)(1)&(10), Texas Occupations Code, and is a violation of 22 TEX. ADMIN. CODE

§217.12(11)(B).

CHARGE IL

On or about July 23, 2021, Respondent failed to successfully complete the course Professional
Boundaries in Nursing within one (1) year, as required by Section III, Remedial Education
Course(s), Part B, of the Order and Opinion of the Board issued to Respondent on July 23, 2020.

The above action constitutes grounds for disciplinary action in accordance with Section
301.452(b)(1)&(10), Texas Occupations Code, and is a violation of 22 TEX. ADMIN. CODE

§217.12(11)(B).

BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK.
CONTINUED ON NEXT PAGE.



CHARGE IIL

On or about July 23, 2021, Respondent failed to successfully complete the course Sharpening
Critical Thinking Skills within one (1) year, as required by Section III, Remedial Education
Course(s), Part C, of the Order and Opinion of the Board issued to Respondent on July 23, 2020.

The above action constitutes grounds for disciplinary action in accordance with Section
301.452(b)(1)&(10), Texas Occupations Code, and is a violation of 22 TEX. ADMIN. CODE

§217.12(11)(B).

NOTICE IS GIVEN that staff will present evidence in support of the recommended disposition of
up to, and including, revocation of Respondent's license(s) and/or privilege(s) to practice nursing
in the State of Texas pursuant to the Nursing Practice Act, Chapter 301, Texas Occupations Code
and the Board's rules, 22 TEX. ADMIN. CODE §§ 213.27 - 213.33.

NOTICE IS GIVEN that all statutes and rules cited in these Charges are incorporated as part of
this pleading and can be found at the Board's website, www.bon.texas.gov.

NOTICE IS GIVEN that, based on the Formal Charges, the Board will rely on the Disciplinary
Matrix, located at 22 TEX. ADMIN. CODE §213.33(b), which can be found under the "Discipline
& Complaints; Board Policies & Guidelines" section of the Board's website, www.bon.texas.gov.

BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK.

CONTINUED ON NEXT PAGE.



NOTICE IS ALSO GIVEN that Respondent's past disciplinary history, as set out below and
described in the Order(s) which is/are attached and incorporated by reference as part of these
charges, will be offered in support of the disposition recommended by staff: Order(s) of the Board

dated July 23, 2020.
Filed this 7 day of November, 2022.

TEXAS BOARD OF NURSING

TG

James W. Johnston, General Counsel

Board Certified - Administrative Law

Texas Board of Legal Specialization
State Bar No. 10838300

Jena Abel, Deputy General Counsel

Board Certified - Administrative Law

Texas Board of Legal Specialization
State Bar No. 24036103

Leigh A. Gonnet, Assistant General Counsel
State Bar No. 00795370

JoAnna Starr, Assistant General Counsel
State Bar No. 24098463

Jacqueline A. Strashun, Assistant General Counsel
State Bar No. 19358600

John Vanderford, Assistant General Counsel
State Bar No. 24086670

1801 Congress Avenue, Suite 10-200
Austin, Texas 78701

P: (512) 305-8657

F: (512) 305-8101 or (512) 305-7401

Attachment(s): Order(s) of the Board dated July 23, 2020.

D(2022.10.05)



DOCKET NUMBER 507-19-3433

IN THE MATTER OF § BEFORE THE STATE OFFICE
PERMANENT CERTIFICATE

NUMBER 330947, § OF

ISSUED TO

JOSE ORLANDO DIAZ § ADMINISTRATIVE HEARINGS

OPINION AND ORDER OF THE BOARD

TO: JOSE ORLANDO DIAZ
6900 CURRY DR.
THE COLONY, TX 75056

KATHRYN LEWIS
ADMINISTRATIVE LAW JUDGE
300 WEST 15TH STREET
AUSTIN, TEXAS 78701

At the regularly scheduled public meeting on July 23, 2020, the Texas Board of
Nursing (Board) considered the following items: the Proposal for Decision (PFD)
regarding the above cited matter; Respondent's exceptions to the PFD; Staff's response
to Respondent’s exceptions to the PFD; the ALJ’s letter ruling dated April 3, 2020; Staff's
recommendation to the Board regarding the PFD and order; and Respondent’s
recommendation to the Board regarding the PFD and order, if any.

The Board finds that after proper and timely notice was given, the above styled
case was heard by an Administrative Law Judge (ALJ) who made and filed a PFD
containing the ALJ's findings of facts and conclusions of law. The PFD was properly
served on all parties and all parties were given an opportunity to file exceptions and
replies as part of the record herein. Respondent filed exceptions to the PFD on March 3,
2020. Staff filed a response to Respondent’s exceptions to the PFD on March 5, 2020.
On April 3, 2020, the ALJ issued a final letter ruling, in which she declined to make any

changes to the PFD.

The Board, after review and due consideration of the PFD; Respondent’s
exceptions to the PFD; Staff's response to Respondent’s exceptions to the PFD; the ALJ's
letter ruling dated April 3, 2020 Staff's recommendations; and the recommendations
made by the Respondent, if any, adopts all of the findings of fact and conclusions of law
of the ALJ contained in the PFD. All proposed findings of fact and conclusions of law filed
by any party not specifically adopted herein are hereby denied.

Recommendation for Sanction

Pursuant to Tex. Occ. Code. §301.459 (a-1), an Administrative Law Judge may
make a recommendation regarding an appropriate action or sanction. The Board,



however, has the sole authority and discretion to determine the appropriate action or
sanction.

The ALJ found that the Respondent’s conduct warrants a second tier, sanction
level Il sanction for his violations of §301.452(b)(10) and (13)!.  Either licensure
suspension or revocation is authorized under a second tier, sanction level Il sanction.
The Board agrees with the ALJ that a probated suspension is the most appropriate

sanction in this case?.

Respondent’s conduct was not isolated or minor, but instead involved a series of
incidents that caused distress and posed a serious risk of harm to the sister of a patient®.
While these actions were aimed at the patient's sister, Respondent’s contact was made
possible by his nurse-patient relationship with the patient!. Respondent abused his role
as a caregiver to the patient by his conduct towards the patient's sister®. The Board
recognizes, however, that the ALJ found mitigating factors. These include lack of
evidence of injury; Respondent's practice history, which does not show any other
disciplinary actions; and Respondent's reportedly successful subsequent employment as

a nurse®.

Therefore, after carefully reviewing and considering the aggravating and mitigating
factors identified by the ALJ in this case, the Board has determined, pursuant to the
Board's Disciplinary Matrix and the Board's rules, including 22 Tex. Admin. Code
§213.33(e)(6), that a probated suspension for two years is the most appropriate sanction

in this matter.

The Board finds that the Respondent's probated suspension should complete
remedial education courses in nursing jurisprudence and ethics, professional boundaries,
and critical thinking’. These courses are intended to inform the Respondent of the
standards and requirements applicable to nursing practice in Texas and to prevent future
violations from occurring. The Board agrees with the ALJ that Respondent’s practice
should be subject to supervision. The Board further finds that the Respondent’s practice
should be subject to direct supervision for the first year of the Order and indirect
supervision for the duration of the Order. The Board further agrees with the ALJ that the
Respondent’s practice should be limited so that he may only care for adult patients while
under the terms of the Order. These supervisory requirements are intended to prevent
additional violations from occurring and to ensure that any deficiencies in the

!'see pages 13-14 of the PFD.

2 5ee pages 14-15 of the PFD.

3 see page 14 of the PFD.

1 See page 15 of the PFD.

S Seeid.

6 See page 15 of the PFD.

7 52 Tex. Admin. Code §213.33(f) requires every order issued by the Board to include
participation in a program of education, which at a minimum, shall include a review course in nursing
jurisprudence and ethics; see aiso 22 Tex. Admin. Code §213.33(e)(10).



Respondent's practice can be discovered quickly and remediated appropriately. The
employer notification and quarterly reporting requirements are necessary to ensure the
Respondent is complying with the terms of the Order and successfuily completes the
terms of the order. The Board also agrees with the ALJ that the Respondent should be
required to undergo counseling to address the areas of concern identified during
Respondent's evaluation with Dr. Proctor8. These requirements are authorized by 22 Tex
Admin. Code §213.33(e)(6)° and are consistent with Board precedent.

IT IS THEREFORE ORDERED that Vocational Nurse License Number
330947, previously issued to JOSE ORLANDO DIAZ, to practice nursing in the
State of Texas is/are hereby SUSPENDED and said suspension is STAYED and
RESPONDENT is hereby placed on PROBATION for a minimum of two (2) years
AND until RESPONDENT fulffills the additional requirements of this Order.

A. This Order SHALL apply to any and all future licenses issued to

RESPONDENT to practice nursing in the State of Texas.

B. This Order SHALL be applicable to RESPONDENT'S nurse licensure
compact privileges, if any, to practice nursing in the State of Texas.

C. As a result of this Order, RESPONDENT'S license(s) will be designated
"single state" and RESPONDENT may not work outside the State of Texas

in another nurse licensure compact party state.

. COMPLIANCE WITH LAW

While under the terms of this Order, RESPONDENT shall comply in all
respects with the Nursing Practice Act, Texas Occupations Code, §§301.001 et
seq., the Rules and Regulations Relating to Nursing Education, Licensure and
Practice, 22 TEX. ADMIN. CODE §§211.1 ef seq., and this Order.

il. UNDERSTANDING BOARD ORDERS

Within thirty (30) days of entry of this Order, RESPONDENT must
successfully complete the Board's online course, "Understanding Board Orders",
which can be accessed on the Board's website from the "Discipline & Complaints"
drop-down menu or directly at:
http:/mww.bon.texas. gov/UnderstandingBoardOrders/mdex. asp. Upon
successful completion, RESPONDENT must submit the course verification at the

8 See pages 8-9 of the PFD.

9 22 Tex. Admin. Code §213.33(e)(4) authorizes reasonable probationary stipulations that may
include remedial education courses and practice for at least two years under the direction of a nurse
designated by the Board, as well as limitations on nursing activities/practice settings and counseling.



conclusion of the course, which automatically transmits the verification to the
Board.
REMEDIAL EDUCATION COURSE(S)

In addition to any continuing education requirements the Board may require
for licensure renewal, RESPONDENT SHALL successfully complete the following
remedial education course(s) within one (1) year of the effective date of this

Order, unless otherwise specifically indicated:
A. A Board-approved course in Texas nursing jurisprudence and ethics

that shall be a minimum of six (6) hours in length. The course's content
shall include the Nursing Practice Act, standards of practice,
documentation of care, principles of nursing ethics, confidentiality,
professional boundaries, and the Board's Disciplinary Sanction Policies
regarding: Sexual Misconduct; Fraud, Theft, and Deception; Nurses with
Substance Abuse, Misuse, Substance Dependency, or other Substance
Use Disorder; and Lying and Falsification. Courses focusing on
malpractice issues will not be accepted. Home study and video programs

will not be approved.

B. The course "Professional Boundaries in Nursing,"” a 3.0 contact hour
onfine program provided by the National Council of State Boards of Nursing

(NCSBN) Leaming Extension.

C. The course "Sharpening Critical Thinking Skills,” a 3.6 contact hour
online program provided by the National Councit of State Boards of Nursing

(NCSBN) Learning Extension.

In order to receive credit for completion of this/these course(s), RESPONDENT
SHALL CAUSE the instructor to submit a Verification of Course Completion form
or SHALL submit the continuing education certificate, as applicable, to the
attention of Monitoring at the Board's office. RESPONDENT SHALL first obtain
Board approval of any course prior to enroliment if the course is not being offered
by a pre-approved provider. Information about Board-approved courses and
Verification of Course Completion forms are available from the Board at

www.bon.texas.gov/compliance.

EMPLOYMENT REQUIREMENTS

In order to complete the terms of this Order, RESPONDENT must work as
a licensed vocational nurse (LVN) n the State of Texas, providing direct patient
care in a clinical healthcare setting, for a minimum of sixty-four (64) hours per
month for eight (8) quarterly periods [two (2) years] of employment. This
requirement will not be satisfied until eight (8) quarterly periods of employment as
a nurse have elapsed. Periods of unemployment or of employment that do not




require the use of a vocational nurse (LVN}) license will not apply to this period and
will not count towards completion of this requirement. RESPONDENT may onl
provide nursing care to adult patientsiclients while under the terms of this
Order.

A. Notifying Present and Future Employers: RESPONDENT SHALL notify
each present employer in nursing and present each with a complete copy
of this Order, including all attachments, if any, within five (5) days of receipt
of this Order. While under the terms of this Order, RESPONDENT SHALL
notify all future employers in nursing and present each with a complete
copy of this Order, including all attachments, if any, prior to accepting an

offer of employment.

B. Notification of Employment Forms: RESPONDENT SHALL CAUSE
each present employer in nursing to submit the Board's "Notification of
Employment" form to the Board's office within ten (10) days of receipt of
this Order. RESPONDENT SHALL CAUSE each future employer to submit
the Board's “Notification of Employment form" to the Board's office within
five (5) days of employment as a nurse

C. Direct Supervision. For the first year [four (4) quarters] of employment
as a Nurse under this Order, RESPONDENT SHALL be directly supervised
by a Registered Nurse, if licensed as a Registered Nurse, or by a Licensed
Vocational Nurse or a Registered Nurse, if licensed as a Licensed
Vocational Nurse. Direct supervision requires another nurse, as
applicable, to be working on the same unit as RESPONDENT and
immediately available to provide assistance and intervention.
RESPONDENT SHALL work only on regularly assigned, identified and
predetermined unit(s). RESPONDENT SHALL NOT be employed by a
nurse registry, temporary nurse employment agency, hospice, or home
health agency. RESPONDENT SHALL NOT be self-employed or contract
for services. Multiple employers are prohibited.

D. Indirect Supervision: For the remainder of the Order, RESPONDENT
SHALL be supervised by a Registered Nurse, if licensed as a Registered
Nurse, or by a Licensed Vocational Nurse or a Registered Nurse, if
licensed as a Licensed Vocational Nurse, who is on the premises. The
supervising nurse is not required to be on the same unit or ward as
RESPONDENT, but should be on the facility grounds and readily available
to provide assistance and intervention if necessary. The supervising nurse
shall have a minimum of two (2) years of experience in the same or simitar
practice setting to which the RESPONDENT is currently working.
RESPONDENT SHALL work only regularly assigned, identified and
predetermined unit(s). RESPONDENT SHALL NOT be employed by a




V.

VL.

VIL.

VIIL

nurse registry, temporary nurse employment agency, hospice, or home
health agency. RESPONDENT SHALL NOT be self-empioyed ar contract
for services. Muitiple employers are prohibited.

E. Nursing Performance Evaluations: RESPONDENT SHALL CAUSE
each employer to submit, on forms provided to the RESPONDENT by the
Board, periodic reports as to RESPONDENT'S capability to practice
nursing. These reports shall be completed by the individual who supervises
the RESPONDENT and these reporis shall be submitted by the
supervising individual to the office of the Board at the end of each three (3)
month quarterly period for eight (8) quarters [two (2) years] of employment
as a nurse.

Therapy. While working as a nurse under the terms of this Order, RESPONDENT
SHALL participate in therapeutic sessions with a therapist possessing credentials
approved by the Board. RESPONDENT SHALL CAUSE the therapist to submit
written reports, on forms provided by the Board, as to the RESPONDENT'S
progress and capability to safely practice nursing. The report must indicate
whether or not the RESPONDENT'S stability is sufficient to provide direct patient
care safely. Such reports are to be furnished each and every month for three (3)
months. If therapy is recommended beyond the initial three (3) months, the reports
shall then be required at the end of each three (3) month quarterly period for the
remainder of the probation period, or untii RESPONDENT is dismissed from
therapy.

FURTHER COMPLAINTS

If, during the period of probation, an additional allegation, accusation, or petition
is reported or filed against RESPONDENT'S license(s), the probationary period
shall not expire and shall automatically be extended until the allegation,
accusation, or petition has been acted upon by the Board.

SUBSEQUENT CRIMINAL PROCEEDINGS

IT IS FURTHER ORDERED, should the RESPONDENT'S conduct, as outlined in
the findings of fact in the PFD and adopted by this Order, result in subseguent
judicial action, including a deferred disposition, RESPONDENT may be subject to
further disciplinary action, up to, and including, revocation of RESPONDENT'S
license(s) to practice nursing in the State of Texas

RESTORATION OF UNENCUMBERED LICENSE(S)

Upon full compliance with the terms of this Order, all encumbrances will be
removed from RESPONDENT'S license(s) to practice nursing in the State of
Texas and, subject to meeting all existing eligibility requirements in Texas
Occupations Code Chapter 304, Article Ili, RESPONDENT may be eligible for
nurse licensure compact privileges, if any.



Entered this 23" day of July, 2020.

TEXAS BOARD OF NURSING

KATHERINE A. THOMAS, MN, RN, FAAN
EXECUTIVE DIRECTOR FOR THE BOARD

Attachment: Proposal for Decision; Docket No. 507-19-3433 (February 18, 2020)



State Office of Administrative Hearings

Kristofer S. Monson
Chief Administrative Law Judge

February 18, 2020

V1A INTERAGENCY

Katherine A. Thomas, M.N,, R.N.
Executive Director

Texas Board of Nursing

333 Guadalupe, Tower III, Suite 460
Austin, Texas 78701

RE: Docket No. 507-19-3433; Texas Board of Nursing v. Jose Orlando Diaz

Dear Ms. Thomas:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with 1 Tex. Admin. Code §
155.507, a SOAH rule which may be found at www.soah.texas.goy.

Sincerely,

-3 n—:_..\
KATH LE
ADMINI VE LAW JUDGE

STATE OFFICE OF ADMINISTRATIVE HEARINGS

Kl/mm

Enclosures

xe: Helen Kelley, Assistant General Counsel, Texas Board of Nursing, 333 Guadalupe, Tower 111, Ste. 480,
Austin, TX 78701 — VIA INTERAGENCY
Elizabeth Tschudi, Legal Assistant Supervisor, Texas Board of Nursing, 333 Guadalupe, Tower 11, Ste. 460,

Austin, TX 73701 - VIA INTERAGENCY

_— A e ————e

Jose Diaz, 6900 Curry Dr., The Colony, Texas 75056 _V]A REGULAR MAIL

P.O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15" Street Austin, Texas 78701
Phone: 512-475-4993 | Fax: 512-475-4994
www,soah.texas.gov

£LL15181.20020C (91eQ peojdn
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SOAH DOCKET NO. 507-19-3433

TEXAS BOARD OF NURSING, § BEFORE THE STATE OFFICE
Petitioner §
§

v. § OF

— §
JOSE ORLANDO DIAZ, §
LVN LICENSE NC. 330947, §

Respondent 8 ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The staff (Staff) at the Texas Board of Nursing (Board) proposes disciplinary action against
the Licensed Vocational Nurse (LVN) license held by Jose Orlando Diaz (Respondent) for failing
to conform to the minimum acceptable standards of nursing practice, violating the boundarics of

the nurse-patient relationship, and unprofessional conduct.

The Administrative Law Judge (ALI) concludes Staff met its burden of proof by a
preponderance of the evidence. Accordingly, the ALJ recommmends the Board sanction Respondent
with a two-year probated suspension of his nm'sing license, and (1) a course in nursing
jurisprudence and ethics; (2) restriction to work solely with adult patients; (3) restriction to work
only in supervised settings; and (4) counseling focused on increasing insight into the nature of the

conduct underlying the allegations.
1. NOTICE, JURISDICTION, AND PROCEDURAL HISTORY

Notice and jurisdiction were undisputed, and are set forth in the Findings of Fact and
Conclusions of Law. ALJ Kathryn J. Lewis convened a hearing on the merits on August 5-6, 2019,
and September 12, 2019, at the State Office of Administrative Hearings (SOAH) in Austin, Texas.

Assistant General Counsel Helen Kelley appeared, and represented Staff. Respondent was
represented before and during the hearing by attorney Rex A. Manaster. Respondent informed the
ALJ afier the hearing that he was no longer represented by Mr. Manaster, and was given an
opporftunity to find other counsel to file closing arguments. Respondent instead represented himself

for the remainder of the case. The record closed on December 20, 2019, after the parties filed

closing brefs.



SOAH DOCKET NO. 507-19-3433 PROPOSAL FOR DECISION PAGE 2
1. STAFF’'S FORMAL CHARGE AND APPLICABLE LAW

In April 2018, Respondent was employed as an LVN with Epic Health Care in Dallas,

Texas, and assigned to provide skilled nursing care to patient S.D. Staff’s formal charge asserts

Respondent violated the boundaries of the nurse-patient relationship by giving C.D., the patient’s

17-year-old sister, a note with a heart and his phone number on it. Staff contends Respondent’s

conduct was likely to injure S.D. because it could have created confusion between Respondent’s

needs and those of his patient, and because S.D. could experience delayed distress.’

The Texas Nursing Practice Act, Texas Occupations Code title 3, subtitle E, chapter 301,
gives the Board authority to discipline nurses for, among other things, (1) unprofessional conduct
in the practice of nursing that is likely to deceive, defraud, or injure a patient, or the public,? and
(2) failure to conform to the minimum acceptable standards of nursing practice in a manner that
exposes a patient, or other person, unnecessarily to risk of harm.? These statutory provisions are

elaborated in the Board’s rules. Specifically, Staff asserted violations of:

- 22 Texas Administrative Code § 217.11(1)(A) (requiring norses to know, and
conform to, the Texas Nursing Practice Act, Board rules and policies, and federal,
state, and local laws, rules, or regulations affecting current area of nursing practice);

. 22 Texas Administrative Code § 217.11(1)(J) (requirng nurses to know,
recognize, and maintain professional boundaries of the nurse-patient relationship);

= 22 Texas Administrative Code § 217 .12(1)(A) (sanctioning careless, or repeated,
failure, or inability to perform nursing in conformity with the minimum standards

of acceptable practice); and

. 22 Texas Administrative Code § 217.12(6}({D) (sanctioning violations of the
professional boundaries of the nurse-patient relationship, including sexual,
emotional, or financial exploitatior of a patient, or a patient’s significant other(s)).*

| Staff Exhibit (Staff Ex.) 3; Respondent Ex. 5.
? Tex. Occ. Code § 301.452(b)(10)-

3 Tex. Occ. Code § 301.452(b)(13).

‘.



SOAH DOCKET NO. 507-19-3433 PROPOSAL FOR DECISION PAGE]

“Professional boundaries” are appropriate limits which should be established by the nurse
in the nurse-patient relationship due to the nurse’s power and the patient’s vulnerability.
e Mai f-boundari £ i rursd sthirrthe-fimmits—of4 . o
relationship that promotes patient dignity, independence, and best interests, and requires nurses to
refrain from inappropriate involvement in a patient’s personal relationships, and/or pursuit of

personal gain at a patient’s expense.’

If the Board finds a nurse committed sanctionable conduct, the Board will enter an order
imposing one or more sanctions listed in Texas Occupations Code § 301.4531), up'to and including
licerssure denial, revocation, sus'pen‘;io'q; and/or othier disciplinary action.? The Board may also
require the nurse to submit to care, counseling, or treatment by a health provider designated by the
Board as a condition of obtaining, or renewing, his or her license, to include: (1) an educational
program, including a remedial cne, or counseling: or (2) practice for a specified period under the

direction of a purse designated by the Board.”

Board Rule 213.33(b) sets out a disciplinary matrix (Matrix), which classifies offenses by
Tier and Sanction Level. The Matrix is designed to match the severnity of the sanction imposed
with the nature of the viclation, taking into account mitigating and aggravating factors.®

Staff must prove its charge by a preponderance of the evidence.”

5 22 Tex. Admin. Code § 217.1(29).

¢ Tex. Occ. Code § 301.453(a) 1)-(7).

7 Tex. Occ. Code § 301.453(b).

' 22 Tex. Admin. Code § 213.33; sev also Tex. Occ. Code § 301 4531,

9 | Tex. Admin. Code § 155.427. ;



SOAH DOCKET NO. 507-19-3433 PROPOSAL FOR DECISION PAGE
111. DISCUSSION

Staff offered eleven exhibits, which were all admitted, and called five witnesses.

Respondent offered twenty exhibits, of which fifteen were admitted.

Staff called the patient’s sister, C.D.; Sharon Downs, who is C.D.’s and 8.D.’s mother; and
Respondent. Staff also called Dr. Timothy Proctor, a forensic psychologist and testifying expert,

and Dr. Jolene Zych, a Board consultant and expert in nursing practice, policy, and ethics.

Respondent testified on his own behalf during the presentation of his case. He also called

Scott Doherty, Board Investigator, to testify about complaint investigation procedures.

A. Fact Witnhesses
1. C.D., the Patient’s Sister

Staff called C.D., the patient’s 17-year-old sister, who lives in the Downs family home
with her parents and four siblings between the ages of five and sixteen. C.D. testified by phone

about her communications with Respondent, and how certain interactions made her uncomfortable.

C.D. said Respondent watched her walk down the stairs, told her she was beautiful, and
said he was surprised she did not have a boyfriend. He gave C.D., and each of her siblings, $20
gift cards for Christmas. Respondent also gave C.D. $100 for her 1 7th birthday. She found this gift

unsettling due to the amount, and because her siblings did not receive similar gifts on their

birthdays.

C.D. testified she initially ignored Respondent’s request for a birthday hug, but agreed after
several requests. She stated the bug made her particularly uncomfortable because it was a

chest-to-chest hug, rather than shoulder-to-shoulder. C.D. noted that Respondent did not hug her

siblings.
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C.D. testified about an incident in March 2018, when Respandent came upstairs and

knocked on her bedroom door. This was unusual because he worked with S.D. on the ground floor,

o and-Respondents-regulor-duties drdnot takc—him—upsm{rwas—ﬁmrﬁrwndun‘s shift-to
ead, and he always gave an end-of-shift report. C.D. did not normally receive end-of-shift reports,

and Respondent’s presence on the second floor outside her bedroom door made her uncomfortable.

C.D. also described an incident in April 2018, when Respondent threw her a note while
they were in the car while her mather drove. It read, 1 heart C,” and had a phone number on it.
This jncident caused C.D. to feel particularly unsafe around Respondent because she believed he

had a sexual interest in ber. She reported this incident to her mqthqr,_which led to Respondent’s

termination.

Finally, C.D. testified Respondent’s behavior caused her significant distress, and she feels
bad about the stress and pain it caused her parents because they were worried about her. It was

also difficult to find a permanent nurse for S.D. to replace Respondent.
2. Sharon Downs, S.D.’s and C.D.’s Mother

Mrs. Downs testified by phone about her interactions with Respondent before and after she
became aware of his inappropriate actions towards C.D. She also testified about her interactions

with her daughter after she learned about the note.

. Mrs. Downs said Respondent was referred by a case manager to provide S.I. with skilled
nursing services. He worked one shift a week on Sundays for approximately one and a half to two
years. In addition to S.D. and C.D., the Downs famnily has three other children. S.D. requires
skilled nursing inventions at home, including medication administration; ongoing vital signs and
other assessments related to a kidney transplant; and monitoring of several other medical

disabilities. S.D. has a developmental disability and is “non-verbal.”

Mrs. Downs testified S.D.’s complex medical needs have required home-based skilled

nursing interventions since birth. Home health services generally involves shift work. As aresult,



SOAH DOCKET NO. 507-19-3433 PROPOSAL FOR DECISION PAGE 6

it was not unc:(\)mrnon for different nurses to work with S.D. in a gives week. Mrs. Downs
attempted to keep these relationships professional, but when a nurse regularly worked with S.D.,
the family may come to know him or her better over time. This was the case with Respondent,
with whom she was professional to ensure her son received proper care, but with whom she also
developed a “friendly” relationship. When S.D.’s nursing needs were met, and Respondent had
time during his shifi, the two would speak about his family, and growing up in El Salvador.

Respondent gave S.D. gifts, including a walker and racecar bed, which Mrs. Downs did
not find inappropriate. She stated he also gave each sibling a $20 gift card for the holidays. When
Respondent mentioned he wanted to give C.D. a gift of $100 for her birthday, Mrs. Dowas told

him he did not need to do that. She testified she was not aware Respondent had given C.D. the

money until her daughter’s deposition.

Mirs. Downs explained that she was generally responsible for handling S.D.’s nursing staff,
rather than her husband. She stated she would not characterize Mr. Downs's behavior towards
Respondent as overprotective of C.D. She instead observed a friendly and appropriate relationship
between Respondent and Mr. Downs. Mrs. Downs testified she usually spoke with Respondent at
the end of his shift 10 receive é report, rather than her husband. On rare occasions, when neither

she nor her husband were available, C.D. might receive end-of-shift report from Respondent.

Mrs. Downs testified she was generally aware of Respondent’s comments about her
daughter’s appearance, but she did not have 2 full picture of the impact on C.D. until later. . Had
she known, she would have intervened sooner. She further testified she first became aware
Respondent made C.D. feel unsafe after he gave her daughter the note, and after C.D. confirmed
the note had Respondent’s phone number on it. Mrs. Downs reported the incident to his employer,

and Respondent did not retumn to the Downs family home.
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3. Respondent

Respondent testified about his employment history and providing skilled nursing care to

S.D. He said that he liked working with S.D., and for the Downs family. Respondent also described

his interactions with C.D.

Respondent testified his behaviors towards C.D. were appropriate and professional, and he
disputed he made one or more sexual overtures towards her. Respondent insisted this case was
nothing but 2 misunderstanding between himself, C.D., and Mrs. Downs, and stated he felt the
misunderstanding may stem from Mr. Downs’s overprotective naturc. Respondent attributed
certain behavior to cultural differences between himself and the Downs family, or perhaps bis
intentions were misunderstood because English is not his first language. He further testified he felt

as a grandfather would towards C.D., and denied needing counseling to gain insight into his

conduct.

Finally, Respondent testified his Jack of intent to harrﬂ or scare C.D. was not fairly
considered by his former employer before he was fired, or by the Board throughout the
investigative process. He added that since being terminated from employment with Epic Health

care, he has continued working as a nurse without incident.

B. Staff’s Expert Witnesses
1. Dr. Timothy James Proctor, Ph.D., ABPP

Dr. Timothy Proctor is board certified in forensic psychology. He testified regarding his

clinical impressions and opinions, treatment recommendations, and recommended limitations on

Respondent’s license.

Dr. Proctor is a licensed sex offender treatment provider, and completed a sex offender
evaluation of Respondent in September 2018. He testified Respondent does not have a known or

suspected history of sexual viclence, or other sexual misconduct. Dr. Proctor further explained
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Respoodent is not 2 sex offender, and was not charged with a criminal offense in connection with

the conduct alleged here.

Dr. Proctor said he reviewed the records Staff provided, and evaluated Respondent for over
four hours on July 30, 2018, including two hours of clinical interview and two hours of
psychological testing. The evaluation was designed to determine if Respondent can perform the

essential job functions of nursing in a safe and effective manner.

Evaluation methods included clinical review, observation/mental status examination, and
personality testing using the Personality Assessment Inventory (PAT). Dr. Proctor explained the
PAI is the only assessment he used with Respondent because other assessments evaluate a
propensity to re-offend after being charged with, or convicted, of a crime, which is not the case
here. According to Dr. Proctor, the PAI is a short assessment that is more appropriate in a civil
context, like here, where the Board alleges Respondent committed a licensure violation. Further,
because English is Respondent’s second language, Dr. Proctor chose the PAI because its language

and questions are straightforward, and the test bettexr accounts for linguistic differences.

Dr. Proctor testified the PAI provided two key pieces of information, the first being
whether Respondent responded in a forthright maoner on this portion of the evaluation, and in 2
manger that would not deceive the evaluator. The results indicated Respondent approached the test
by denying minor faults and flaws, and presented himself i an overly favorable manner.

.Dr. Proctor opined Respondent’s responses suggested he was not being honest. The second piece
of information the PAI yielded was whether Respondent may have psychological difficulties not
specific to sexual disorders, or other dysfunction. Based on the results of this part of the evaluation,
Dr. Proctor had concerns about Respondent’s ability to safely and effectively perform the essential

job functions of nursing practice, and he recommended stipulations on Respondent’s license.

Finally, Dr. Proctor pointed to concerning behaviors, including Respondent’s secrecy in

giving C.D. the note, and its inappropriate content given her relationship to the patient, and her

age. Due to Respondent’s failure to acknowledge wrongdoing, or even see the situation from
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another perspective, Dr. Proctar recommended counseling. He also recommended Respondent

work under supervision, and only with adults, for a period of twg years.

v ot —

2. Jolene Zych, Ph.D., RN, WHNP-BC, Nursing Consultant, APRN

Dr. Jolene Zych, a Board nursing consultant, is an Advanced Practice Registered Nurse
(APRN), and an expert in nursing standards. In addition to bachelors and master’s degrees in
nursing, she has a Ph.D. in public policy and administration, Her duties include answering
questions from the public, legislators, and nurses on a range of nursing practice topics. Dr. Zych

is familiar with Board rules and policies with respect to all levels of nursing practice.

Dr. Zych testified conceming the boundaries in the nurse-patient relationship, and the
importance of maintaining appropriate boundaries with patients, and family members, because of
the power the nurse has over a patient’s care. She explained that educating.a patient, and his or her
family members, to assist thc;m in maki_ng infqrmgc_i choAi_ce_s,_ isa nurse’s duty. A nuwrse must,
bowever, maintain professional boundaries so as not to abuse the power differential in these
relationships. Dr. Zych said that maintaining boundaries in the relationships between a nurse, his
or her patient; and the patient’s family, is also critical to ensuring a patient receives appropriate
home-based care. Boundary violations involving sexual misconduct are addressed in Board rules

and policies, and the ethical code governing the profession.

Dr. Zych tcstzﬁed the Board's goal in d1sc1phmng lxcensecs is remedial, rather than.
punmve and the goal of any Board i mtervenuon 15 protecting the public from nursing practice that

may harm a patient, or family member(s).

Dr. Zych explained Board policy on consideration of mitigating and aggravating factors.
She testified Respondent’s lack of understanding of the nature of his conduct is an aggravating
factor. She said Board rules and policies indicate a nurse’s intent, or motive, underlying the
conduct is not relevant, contrary to Respondent’s argument. The Board also considers as
aggravating factors the repeated instances of conduct, and S.D.’s, and his family members’,

enhanced vulnerability due to S.D.’s extensive home-based nursing needs. Dr. Zych explained the
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Board requires a licensee to engage in certain mitigating steps, inchiding rehabilitative efforts.

Here, Respondent did not voluntarily seek counseling, or other rehabilitative services.

Dr. Zych testified regarding the disciplinary sanctions and stipulations sought, based on
the Matrix. She explained the purpose of the Matrix is to give guidance to the Board and to SOAH
when considering disciplinary action against a nurse. The Matrix addresses various behaviors, and
sets out different Sanction Levels (1, I1, and [I) for different types of conduct. It then classifies the
conduct into Tiers (1, II, and III), depending on the conduct’s severity and number of instances.

The Matrix then prescribes the appropriate range of disciplinary sanction(s).

Dr. Zych testified the unprofessional conduct alleged here does not fall under the first tier
of offenses because Respondent engaged in repeated acts of unethical, and/or unprofessional
conduct, which is best classified as a second tier offense. Dr. Zych further explained Sanction
Level 1 is most appropriate here, in light of the potential for serious injury to S.D. and C.D.

Finally, Dr. Zych concurred with Dr. Proctor’s recommendation concerning Respondent's
nursing license, including a two-year probated suspension, which would allow Respondent to

continue to practice as an LVN, subject to any restriction(s) the Board imposes.

C. Scott Michael Dehorty, Board Investigator

Respondent called as a witness Scott Dehorty, who is an experienced Board Investigator,
including in investigations with a sexual component. His job duties include reviewing complaints
and giving notice to licensees, issuing subpoenas and affidavits, and implementing any law

enforcement instructions concerning a particular nurse.

Mr. Doherty testified abaut the investigatory process generally, including how nurses
receive notice of the complaint, and investigation, that includes the specific allegation(s), and are
given an opportunity to respond. He testified Respondent was given such an opportunity during
the investigation. Mr. Doherty explained that Board investigation teams include an investigator,

supervisor, and director of enforcement. The team in this case did not seek additional evidence
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before filing formal charges, and also requested a sex offender evaluation. The investigative

process followed a typical course for an alleged boundary violation, according to Mr. Doherty.

Mr. Doherty testified he did not speak with C.D. because she was a minor, and instead
interviewed Mrs. Downs. Both C.D. and her mother provided witness statements and deposition
testimony. Finally, Mr. Doherty testified he interacted with Dr. Proctor, who is not a Board

employee, only to transfer evidence in advance of Respondent’s evaluation.
1V. ANALYSIS

The Texas Board of Nursing regulates the practice of nursing in Texas. Board standards
establish a minimum acceptable level of nursing practice for each level of licensure. Failure to
meet these standards may result in Board action against a nurse’s license. The evidence
demonstrated Respondent engaged in unprofessional conduct in the practice of nursing with regard
to his interactions with C.D., and failed to demonstrate knowledge of applicable law, regulations,
and Board rules and policies. Respondent also failed to conform his conduct to the minimum

standards of acceptable practice by violating professional boundaries.
A. Texas Occupations Code Violations

1 Texas Occupations Code § 301.452(b)(10) (unprofessional conduct that is likely
to deceive, defraud, or injure a patient or the public)

Staff alleged Respondent’s conduct was likely to injure S.D. because it could have created
confusion between Respondent’s needs and those of his patient. Staff further alleged Respondent’s
conduct may have caused $.D. delayed distress. S.D. is an individual whose complex medical
needs require extensive home-based skilled nursing care. He is non-verbal, and relies on caregivers
to meet all peeds. However, the evidence did not establish an injury to S.D. stemming from

Respondent’s conduct or nursing care.

The statute contemplates injury not only to the patient, but to others. The evidence showed

that C.D. was harmed by Respondent’s conduct. She experienced distress at what she believed
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were sexual overtures, and was scared in her home as a result. The ALJ concludes Respondent’s

conduct as to C.D. is grounds for discipline under Texas Occupations Code § 301.452(b)(10).

2. Texas Occupations Code § 301.452(b)(13) (failure to adequately care for a patient,
or conform to the minimum standards of acceptable nursing practice in a manner
that exposes a patient, or other person, unnecessarily to risk of hann)

The evidence showed Respondent failed to conform his conduct to \ minimum standards
of nursing practice by exposing his patient’s family member to harm. He treated C.D. in an
unwelcome manner, made her uncomfortable, and caused her distress. The ALJ concludes

Respondent’s conduct is grounds for discipline under Texas Occupations Code § 301.452(b)(13).

B. Violations of Specific Board Rules

1. 22 Texas Administrative Code § 217.11(1)(A) (requiring nurses to know and
conform to the Texas Nursing Practice Act, Board rules and policies, and federal,
state, or local laws, rules, or regulations affecting current practice area)

Respondent demonstrated unfamiliarity with certain principals of maintaining appropriate
professional boundaries with patients, and family members, so as to avoid disrupting the power
dynamics in the nurse-caregiver relationship(s), and failed to conform his conduct to applicable

legal provisions. The ALJ concludes Respondent’s conduct is grounds for discipline under

22 Texas Administrative Code § 217.11(1)(A).

2. 22 Texas Administrative Code § 217.11(1)(J) (requiring muses to know,
recognize, and maintain professional boundaries of the nurse-patient relationship}

LVNs must know, recognize, and maintain professional boundaries of the nurse-patient
relationship. ' Respondent failed to maintain professional boundaries by interacting with C.D. in
a manaer that demonstrated lack of understanding of professional boundaries, and how to form
and maintain them. The ALJ concludes Respondent’s conduct is grounds for discipline under 22

Texas Administrative Code § 217.11(1)(3).

10 22 Tex Admin. Code § 217111 XD
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3. 22 Texas Administrative Code § 217.12(1)(A) (careless, or repeated, failure, or
inability to perform nursing in conformity with the minimum  standards of

acceptable practice)

Board Rule 217.12(1)(A) prohibits conduct such as careless or repeated failure, or
otherwise showing an inability to perform nursing in conformity with the minimum standards of

acceptable practice as set out in Board Rule 217.11."" As discussed above, Respondent’s conduct

_ crossed professional boundaries in violation of Board Rule 217.11{1)(A} and (J} with respect to

his interactions with C.D. Therefore, Respondent is subject to discipline under Texas

Administrative Code § 217.12(1)(A).

4, 22 Texas Administrative Code § 217.12(6)(D) (violation of professional
boundaries of the nurse-patient relationship, including sexual, emotional, or
financial exploitation of a patient, or a patient’s significant other(s))

Respondent’s conduct towards C.D. violated professional boundaries. He acted in an
inappropriate manner_towards her given ber age and her relationship to the patient. The ALJ

concludes Respondent is subject to disciplinary action under Texas Admsnistrative Code

§ 217.12(6)(D).

C. Sanction Analysis

The evidence established Respondent competently provided skilled nursing services to
S.D.. and this conduct met minimum acceptable professional standards.'? The below discussion

therefore focuses on Respondent’s actions towards S.D.’s older sister, C.D., and whether his

conduct 15 sanctionable.

Dr. Zych testified that, analyzed under Texas Occupations Code § 301.452(b)(10), or
§ 301.452(b)(13), a Tier 1I, Sanction Level II classification is appropriate, and concurred with

Dr. Proctor’s recommendations regarding Respondent’s nursing license. The ALJ agrees.

22 Tex. Admin. Code § 217.12(1XA)
12 Tex. Admin. Code § 217.12(1)(A)
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A Tier | offense under Texas Occupations Code § 301.452(b)(10), is an isolated failure to
comply with Board rules without adverse patient effects, or conduct involving minor, unethical
canduct, where patient safety is not at risk.'® A Tier [1I offense ipvolves failure to comply with a
substantive Board rule resulting in “serious patient harm,” repeated acts of unethical behavior, or

unethical behavior that results in harm to a patient, or public.

Respondent’s conduct best fits in Tier I1. It was not isolated, or minor, and instead involved
a series of incidents that made C D., an underage girl, uncomfortable, and caused her distress,
taking the conduct out of Tier I. Respondent’s actions posed a serious risk of harm to C.D.’s
emotional state, and thus could be classified in Tier 1II. However, the mpinimum sanctions the
Matrix prescribes for Tier 1II are suspension or revocation. Respondent’s conduct supports a

bated license suspension, but did not rise to the level requiring revocation. Tier II also covers
” and best matches

pro
unprofessional conduct “resulting in serious risk to patient or public safety,
these facts. Within Tier 11, Sanction Level 11 calls for denial or suspension- Dr. Zych opined only
the latter is appropriate here, and the ALJ agrees. The proposed restrictions would allow

Respondent to continue supervised practice for a peried of time sufficient to allow for counseling.

The ALJ endorses the recommended sanction and stipulations.

Tier 11 is also the most appropriate classification under Texas Occupations Code
§ 301.452(b)(13). A Tier L offense is practice below minimum standards with “low risk of patient
harm,” and a Tier 11l offense is practice below minimum standards with “serious risk of harm or

death thatis known, or should be known.” Tier Il covers practice falling below minimum standards

with “patient harm, or risk of patient harm.” Respondent’s conduct did not injure his patient, S.D.,

but injured C.D. For these reasons, the ALJ recommends Tier ll, Sanction Level 11, as prescribed

by the Matrix."

3 The applicable sanction tiers and levels are listed in the Matrix. 22 Tex. Admin. Code § 217.33(b).

14 Sanction Level IT (Tier I1) is similar to Sanction Level ] (Tier IT), which lists license denial, suspension, revocation,
and voluntary surrender as possible optioos. The ALJ finds anly suspension suitable, because Respondent appears
capable of remediating his practice issues with coupseling aimed at gaining insight into his conduct.
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The Board considers aggravating and mitigating factors, including the number of events,

and patient vulnerability.! Respondent’s conduct towards C.D. crossed professional boundaries

m mmmmﬁmmmmvmmmm $exual
in nature, and this made her uncomfortable. While his inappropriate behaviors were aimed at C.D,
rather than S.D., Respondent’s contact with 'C.D. was made possible by the nurse-patient
relationship with S.D. He abused his role as a caregiver to S.D. by his conduct towards $.D.’s

family member.

Board Rule 213.33(c) directs the Board to consider mitigating factors. These include lack
of evidence of injury to S.D.; Respondent’s practice lustory, which does not show any other
disciphnary actions; and his reportedly successful employment as a nurse since leaving Epic
Health Care. A course in nursing jurisprudence and ethics is required as a part of ail Board orders

under Board Rule 213.33(f), and is thexefore required in this case.

The ALJ agrees with the recommended sanction and stipulations, and makes the following

Findings of Fact and Conclusions of Law.

V. FINDINGS OF FACT

1. The Texas Board of Nursing (Board) issued Licensed Vocational Nurse (LVN) License
No. 330947 to Jose Orlando Diaz (Respondent) on June 24, 2013.

2., Respondent was bom and raised in El Salvador. His native language is Spanish, but he .
speaks English. Respondent first obtained an LVN license in 2000, and worked in the
Veterans Affairs system for approximately fifteen years before trangitioning to home health
care.

3. Respondent does not have a history of sexual violence, or other sexual misconduct, and is
not a sex offender.

4. Respondent was hired by Epic Health Care in January 2016 to provide home health
services. He worked in the Downs family home for approximately one and a half to two
years providing skilled nursing services to S.D. Respondent worked with 8.D. on the
ground floor, and did not usually come up to the second floor.

15 Tex Oce. Code §§ 301.452(b)X(10); (b)(13).
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s,

10.

11.

13.

S.D. has four siblings, including C.D., who was seventeen years old in 2018. Her bedroom
is on the second floor. Except on rare occasions, Respondent gave an end-of-shift report to
Mr. or Mrs. Downs. In March 2018, he came upstairs and knocked on C.D.’s bedroom door
to present end-of-shift paperwork. This interaction made her uncomfortable.

Respondent gave S.D. and his siblings, including C.D., $20 gifi cards around the holidays.
He also gave C.D. $100 for her birthday, which she found unsettling due to the amount,
and because her siblings did not receive similar birthday gifts.

C.D. was troubled by Respondent’s repeated requests for a birthday hug but eventually
acquiesced. The hug made C.D. uncomfortable because it was a chest-to-chest hug rather
than shoulder-to-shoulder. Respondent did not hug C.D.’s siblings.

C.D. was also distressed by other interactions with Respondent, including whern he watched
her walk down the stairs, told her she was beautiful, and said he was surprised she did not

have a boyfriend.

In April 2018, Respondent was in the car with C.D. while Mrs. Downs drove, and he gave
C.D. a note that read, “I heart C” with his phone number on it. C.D. told her mother, and
Mrs. Downs reported the incident to Respondent’s employer. He was later fired.

Respondent now works at another home health care company providing skilled nursing
care to a medically complex patient.

(Staff) of the Board opened an investigation into Respondent’s conduct and referred
Respondent for a sex offender cvaluation as part of the investigation. A board certified
forensic psychologist conducted a psychological evaluation in July 2018 and submitted a
report in September 2018, recommending sanctions and other restrictions, to include
counseling aimed at increasing Respondent’s insight into his conduct.

On May 29, 2019, Staff sent Respondent a Notice of Hearing and Formal Charges. The
notice and formal charges contained a. statement of the time, place, and nature of the
hearing; a statement of the legal authority and jurisdiction under which the hearing was to
be held; a reference to the particular sections of the statutes and rules involved; and either
a short, plain statement of the factual mattcrs asserted or an attachment that incorporated
by reference the factual matters asserted in the complaint ar petition filed with the state

agency.

On August 5-6 and September 12, 2019, Administrative Law Judge (ALJY) Kathryn J. Lewis
convened the hearing an the merits at the State Office of Administrative Hearings (SOAH)
in Austin, Texas. Assistant General Counsel Helen Kelley represented Staff. Respondent
appeared at the hearing and was represented by attorney Rex A. Manaster. After the
hearing, Respondent represented himself for the remainder of the case. The record closed
on December 20, 2019, with the filing of closing briefs.
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V1. CONCLUSIONS OF LAW

— ~r»mmnmmnmmwmmmmmm Codeth. 30T

2.

SOAH has jurisdiction over contested cases referred by the Board, including authority to
issue a Proposal for Decision with Findings of Fact and Conclusions of Law. Tex. Occ.
Code § 301.459; Tex. Gov’t Code ch. 2003.

Respondent received proper notice of the hearing on the merits. Tex. Occ. Code §§
301.454, .458; Tex. Gov't Code §§ 2001.051-.052.

Staff had the burden of proof by a preponderance of the evidence. 1 Tex. Admin.
Code § 155.427.

Respondent is subject to sanction because he failed to meet minimum standards of nursing
practice requiring nurses to know and conform to the Texas Nursing Practice Act and
Board rules, and to recognize and maintain professional boundaries of the nurse-patient
relationship. Tex. Occ. Code § 301.452(b)(13); 22 Tex. Admin. Code § 217.11(1)(A), (7).

Respondent is also subject to sanction because he committed unprofessional conduct by
repeated failure to perform nursing in conformity with minimum standards of -nursing
practice, including violating the professional boundaries of the nurse-patient relationship.
Tex. Oce. Code § 301.452(b)(10); 22 Tex. Admin. Code § 217-12(1)(A), (6XD)

The Board may impose a disciplinary sanction which can range from remedial education
to revocation of a nurse’s license and which may include requiring the nurse to submit to
care, counseling, or treatroent by a health provider designated by the Board as a condition
of obtaining or renewing a license. Tex. Occ. Code § 301.453; 22 Tex. Admin. Code

§213.33(e).

To determine the appropriate disciplinary sanction to be imposed in this case, the Board
must consider the factors set forth in 22 Texas Administrative Code § 213.33(c) and the
Board’s Disciplinary Matrix (22-Texas Administrative Code § 213.33(b)). In this case, the
Board may consider aggravating foctors such as the number of events and patient
vulnerability. The Board may also consider as mitigating factors the lack of evidence of
harm to the patient, S.D.; Respondent’s practice history showing 1o other disciplinary
actions before 2018; and Respondent’s successful cmployment as a nurse after his
employment with Epic Health Care ended in Aprit 2018.
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-~ VII. RECOMMENDATION

Based on the above Findings of Fact and Conclusions of Law, the ALJ recommends the

Board sanction Respondent as follows: a two-year probated sentence, to include (1) 2 course in
nursing jurisprudence and ethics; (2) restriction to work solely with adult clients, and under
supervision; (3) counseling focused on increasing insight into the nature of the conduct underlying

the allegations; and (4) such other provisions as the Board sees fit to prescnbe.

SIGNED February 18, 2020.

ADMINL YE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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JOE O DIAZ |
972 922 8282} orlewisville@hotms .. com |} 6900 Curry Dr., The Colony, TX 75056
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March 3, 2020

Siate Office of Administrative Hearing
Austn Office

State of Texas

300 West 15", Ste. 504

Austin, TX 78701

Re: SOAH DOCKET NUMBER 507-19-3433— RIGHT TO A FAIR TRIAL.

Sent via fax #512 322 2061

Dear SOAH:

Before the inability of this court to figure out the truth about the matters herein presented and after 3 days of
'delfberaﬁon§ and-yet you stitl prodixcing wrong and deceitful information, | have no choice but to appeal to my
constitutional right of the “Sixth Ailnendment™. The key for a fair trial in this matter wasa good objective
psychological evaluation. The Boarc manipulated about what information the psychologist needed to produce. So,
the psychologist showed confusion ind had testified that because of Defendant received a gift, then it was the main
factor for Respondent to be at fauli. He also stated he did not interview the Defendant because he had enough ;
written ‘information. And he admith:d of not having the adequate test for this kind of evaluaﬂgn.

A note was written with “I (heart) ¢, text me _ ______ (phone number)) Mr. Manaster, Attomey, explained me that
for the US culture is delivered in a romantic way. However, for Hispanic culture is delivered i either romantic way .
or in a friendly way. Well in this pa-ticutar case it was done in a friendly way, mainly because there is no indication
of any other event or approach directed in that way. The whole idea was to main@in a good patient relation and
family relation in good terms. So, this action was merely of a cultural crush. Beside | needed to keep her phone
number in the case | needed 1o rem ind her to come down and get the end-of-shift report. She did not realize about |

the time and left me waiting for good two and a half hours, once.

The note was written and deliverec within 3 minutes and had no exptanation abeut the purpose of it so created

confusion leading to this complaint



| am doing my own self-defense and | have previously requestad information on how to get ransaripts since
November 5, 2019 and i-never received any response. .

Therefore, | now demand this courtadmit and attach a second psychologist evaluation from an independent providei'
of my selection as an effort to bring a fair trial.

Cc: Hellen Kelley
Sent via fax #512 305 8101



1. LI

2. U.S. Constitution
3. Sixth Amendment

Amendment VI

1. In all criminal prosecutions, the accused shall enjoy the right to a
speedy and puhlic trial, by an impartial jury of the state and district
wherein the crirne shall have been committed, which district shali have
been previously ascertained by law, and to be informed of the nature
and cause of thi2 accusation; to be confronted with the withesses
against him; to have compuisory process for obtaining witnesses in his
favor, and to have the assistance of counsel for his defense.

2. Right to a fair trial f
A trial which s observed by trial ji sige without being partiat &s a fair tial Yarious nghls associated with 3 fai tnaf ar2
explicitly prociaimed in Article 10 of the Universal Declasation of Human Rights, the Sixth Amendment i the United
Sta(esCOﬁstiution,andArﬁdefiofmeEuropeanConven&)nnfﬂumnRigms,asweﬂaSﬂumm;somer
ronsifations and deciarations thraughout the worid. There is no binding intemational faw that defimes whal is nof a fai
rn'as;fovexample,iﬁerighttoaiuyﬁialandoﬁtetimpo«ﬂntpmce&smvaryfwmmﬁmionaﬁm '

In administrative proceedingsiedit]

Both the European Court of | juman Rights and the lnter: ican Court of hawve
clariﬁedmatmetiglﬁbafai'uialappnesno!mﬁybjudidal proceedings, but aiso administrative
proceedings. if an individual's right under the faw igza!stake. the dispute must be deferrined

through a fair process.s



JOSE O DIAZ

972 922 8282 | orleiwisville@hotmait.com | 6900 Curty Dr, The Colony, TX 75056

November 5,2019

STATE OFFICE OF ADMINISTRATIVE HEARINGS
AUSTIN OFFICE :

STATE OF TEXAS

300 WEST 15™ST. STE 504

AUSTIN, TX 78701

Re: SOAH.DOCKET NUMBER: 507-19-3433

Dear SOAH:

1 am requesting a copy of the trans<ript of the case against the Texas Board of Nursing. Please let me know how

much the cost will be and the instructions an how to pay it




BEFORE THE STATE OFFICE

2

3 OF , )

4 ADMINISTRATIVE HEARINGS

5 | TEXAS BOARD OF NURSING, CaseNo.- 507-19-3433

6 Phmntff,

7 vs. PROPOSAL FOR DECISION

8 }|{JOSE ORLANDO DIAZ, )

9 Defendant
10 The staff (st f) at the Texas Board (Board) of Numsing proposes disciplinary action against the
11 || License VocationaiNurse (LVN) license hekd by Josc Orlando Diaz (Respondent) for failing to conform to the
12 || minimum acceptable standard s of nursing practice, violating the boundanesof the nurse-patient relationship, and
13 || unprofessional conduct.
14 The Adminitrative Law Judge (ALJ) concludes Staffmet its burden of] proofby a prepondeance
15 |lofthe evidence. Accordingly, 'he ALY récommends the board sanction Respondent with a two-yearprobated
16 ||suspension of bis nursing licen se, and (1) a course in pursing jorisprudence and ethics; (2) restriction to work solely
i7 wx:h adul: paticats; and (3) co1mselng focused on increasing insight into thcnaiurcof the corductunderlymg the
18 ||alkgations.
19
20 L NOTICE, JURISDICTION, AND PROCEDURAL HISTORY
2,1 . L
22 Notice and jurisdiction were undisputedandare et forth in findings of Factand Conclusions of
23 ||Law. ALY Kathryn J Lewis conveneda hearing on the metits on August 5 -6,2019, and September12,2019,atthe
24 || Staic Office of Admimnistrative Hearings (SOAH) in Austin, Texas.
25 Assistant General Counsel Hellen Kelley appeared,and represented Staff. Respondent was
26 || represented beforeand duving the hearing by attorney Rex A Manaster Respondeat infonmed the ALJ afierthe
27 {]hcarng thathe was no longer represented by Mr. Manaster, and was given an opportunity to fmd other counsel to
28
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file closing arguments. Responvlent instead represented himself for the reminder of the case. The record closed on

December 20, 2019, after the pasties filed closing brefs.
) 8 STAFF’S FORMAL CHARGE AND APPLICABLE LAW

InApsil 2018, Respondent was employedas an LVN with Epic Health Care m Dallas,

Texas, and assigned to provide skillzd pursing care lo paticat SD. Staff’s founalcharge asserts Rupondemvioht:dl ,

the boundarics of the narse-patient relationghip by giving C.D., the patient’s 17-year-old sister, anote with a heart

and his phone numberon it Stz ff contends Respondent’s conduct was likely to injure S.D. because # would have

created confusion between Res jondent’sneeds and those of his paticnt, *2 and because S.D. could experience
dclayed distress. ¥:¥2

The Texas Nursing Prictice Act, TemsOgcupationsCodetiﬂc 3, subtitle E, chapter301, gives the Board
aothority to discipine nurses for, amongotherthings, (1) unprofessionalconduct in the pra ctice of nursing thatis

likely to deceive, defraud, orin jure a patient,or the public. These statutory provisions are elaborated in the Boards

rules. Specifically, Staffassert:d violationsof:

22 Texa: Administrative Code article 217.1 1(1)%A) (requiring nurses to know, and conform

to, the TexasNursing Practice Act, Board rules and policies, and federal, state, and local aws, rules, or regulations

affecting cument area of nursin g practice).

_ 22 Texis Administrative Code article 217.11(1 ¥@) (requiring nurses to know, recognize,

and maintain professionalbow 1dmhs§f the nurse-paticat relationship).
. 22 Tex:i18 Administrative Code article 217.12(1)}(A) (sanctioning carckss, or repeated,

failnre, or inability toperform oussing in conformity with the minimam standardsof acceptable practice); 2 and

. 22 Texi s Administrative Code article 217.12(6XD) (sanctioning vicktions ofthe

professional boundaricsof the anrse-patient relationship, including sexual, emotional, or financialexplo#tationof a

patient’s significant othex(s). ¢ 3

! Staffexhibit(staffex) 3; Respondentex. 5.
PROPOSAL FOR DECISION -2
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2 Tex. Occ. Code article 301.4:52(bX10).

3 Tex. Occ. Code article 301.4:52(b)X(13)

41

+? Respondent states Patientha.d already been on a lot of distress due to bis medical conditio

help him to soothesome of tha distress. Respondent was not to cause stress 1o SD.

Downs. Statementsby C.D. was shockingly surprising.

23 Respondentstates neverbaclany romantic norsexual affa

dignity, ii:depcndence, and bes: interests, and requires
patient’spersonal relationships, and/orpursuit of personal gam ata patient’s expenses>.

* i the board finds a nurse committed sanctionabie conduct, the

imposing one or more sanction shsted m
denial, revocation, suspension, and/orother disciplinary action.

care, counseling, or treatmenthya health provider designa

specified period under the direvtion of a purse designated by the Board.’

PROPOSAL FOR DECISION -3

<2 The Boardand ALY still proclucing deceitful mformation about this case. After three days of defiberatious.

Respondenthad noromanticnorsexual affarwith C.D. Respondent was focusing ox: patient care thoroughly.

2 Respandent states bad only -ompliments of an excellent nursing sexvice durng the course of employmentat the

irwith C.D. Relationship was merely of a friendship.

“professional boundarics™ are appropriate limits which would be stablished by the
purse in the numse-paticntrelationship ducio purse’s power and tae patient’s valerabiity. Maintenanceof
boundarics refers to providing nursing within the limils of the aursc-patient rclationship that promates paticot

purses to refraim from mappropriate involvementin a

Texas Occupations Code (artick 301.4531),up to and including licensure
6 The Board may also require thenurse to submit to

ted by the Boardasa condition of obtaining or repewmg,

bis or ber Boense, to inchade:(1) an educational program, including a remedialone, or counscling; or(2)

o. Nursing care may

board will enleran onlef

practice forT
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Boardrule 213.33(b) sets outa disciplinary mgn'u(Malrix). which chssifies offenscs by Tier and

Sanction Level. The Matrix is écsigned to match the severity ofthe sanction imposed with the natureof the

violation, taking into an accownt mitigating and appravatingfactoss.®
Staff mustpnyve its charge by a prepondemnce of theevidence and without coercion or extortion

butmesely by the presented cvideoces, with a clear, and impartial process.

522 Tex. Admin. Code art. 217.1(29)
6 Tex_ Occ. Code art.301 453 X1)7)-
7 Tex. Code art 301.453(b)

$ Tex. Adm. Code art. 213.33; e ako Tex. Occ. Code art 301.4531

? Tex. Admin. Code

TH. DISCUSSION

Staff offered cloven exhibits, which were all admitted, and called five witnesses. Respondent

offered twenty cxhinng of whi:h fifteen were admitted

Staff called the patiout™ssister, CD, ; Sharon Downs, who i C.D.’s andSI}'s mother; and Respondeat,

Sta ff also calied Dr. Timothy Froctor, a forcusic psychologist and testifying cxpeat, and Dr. Jolcne Zych, a Board

consultant and expert in mursin:g practice, policy, and ethics.
Respondent testified ¢nhis own behalf during the preseotation af bis case_He also called Scott Doberty,

Board investigator, to testify alyont complaint investigation procedures.

A Fact Witnesses
PROPOSAL FOR DECISION - 4




2 1. CD, the patieat’s Sister
3
- —
5
6 Respondent, and how centain interactions made heruncomfortaticf.
7
8
9 $20 gift card for Chiristmas and on bithdays *. Respondentalso zave CD. $100 for b
10 gift unsettling due to the 1 monnt,and becansc bersiblngs did not receive similar gifts on their bithdays.
11
12 requests’. She stated thehug made herparticubarly uncomfortable bec
13 than shoolder-to-shouldes *. C.D. noted that Respondent did not hug ber sblings.
14
15 bedroom door. This was unusualbecause he worked with
16 cod, andhealways gavean end-of-sbift report. C.D. did not nomaﬂy receive end-of-shift reports, and
17 respondent’s presence on Lhe second floor outside her bedroom door made her uncomfortable .
18
19
20 feel particularly unsafe around espendent because shebelicv
21 mcident to il.ct mother, wi ich ked to Rcspon'dcnt's tennha;ﬁon_ M
22 Finally, CD. tess nﬁed Respondent’sbehaviorcaused her sigaificant d
23 the stress and painit caus :dher paren!
24 permanent nurse for SD. to replace Respoodent ®.
25
26
27
28

PROPOSAL FOR DECISION -5

Staffcalled CD, the paticot’s 17-year-old sister, who ves in the Downs family home with her pa

and foursiblings between the ages of five and sixteen. C.D. testified by phone about her communications with

C.D. said Respondent frequently watched her walk downm the stairs. On one occasion, he told her she

was beautiful, and said he was surprised she did pot havea boyfriend ©. He gave C D, andeach of her siblmgs,
er birthday. She found this :

C.D. testified shu: initinlly ignored the Respondent’s request fora binthday hug but agreed aflerseveral

ause it was a chest-to-chesthug, rather

C.D. testified about an incidentin March 2018, when Respondcn't came upstairs and knocked on her
SD. onthe ground floor, and Respondent’sshiftto

CD. aksodescribed an incideot in Aprl 2018, when Respondent threw her a note while they were m

the carwhile her mothercirove. Itread “ITheart C” andhada phonenumberon it. This incilent cause CD.to

ed he had a sexualinterest in ber. She reported thig

istress, and she fecls bad about

ts because they were womied abouther. It was also difficult to find a
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?:Respondent stated that priot the issue of thenote, which happened onthe ast day of work, rehationship was

uttenmost of excellent with Mrs. Downas and CD. They both expressed gratitude about hispursing service.

r. Respondent stated Ms. Downs confessed him a big concem abouther daughternotbeing able tomake fricodsat

school. She did not know how {o heip her. I questioned CD. while she was babysitting her baby sister in the tiving

room. She said having no desir: to meetwith nobody atschool

The stairs cnded ight by Respandent working ares (SD room and kitchen). Standing by the door frame, Respondent

could see anybody comingor gymg upstairs uncxpectedly.

S Respandentgtated ‘giving’ is a blessing mnberited by bis mom. In general, kids get very bappy when they get their

own mancy. These actions havizhclpme to gain better interaction with family members.

T-Respondent state that C.D. sintement i a ie. There was noneed to request fora second time. We hada good

friendly relationship before the note was written and aftera gift of2 $100 dollars was tendered.

U-Respondent stated MissCD. was leaning front wise over the countertop of the kitchen sk exposing only her

upperbody. And because we hirda good relationship, she consented the hug,

V- Respondentstatesthenote was written into that format becausc of the good friendly relationship provided that

her birthday bad already pastaad onrfoendly relationship was great. Respondentnecvergave hera reason ofnot

trust. She was alwaysrespectec . The note was made to resolve the isspe of notbeing ableto reachber forreport

whea noeded as af the two hou s delayed when she did notrealize the time for report.

W-Respondent statcs before thy: written potc there wasno worries, no problcms as faras nurse-patient/family

relationship. She mustof a feel stressful afiertbe fact [ was fired because of ber complaint During the course of my

emphy;;xcnt, they sounded bay py and with no stress. The written notc was doneand defivered within 3 mdnuteson

the lastday of wark.

2. Sharoa Dpwns, 5D. ‘s and CD. ‘s Mother

Mis. Downs testifies by phone about herinteractions with respondent beforean

aftershe becamc awa eabouthis imappropriate actionstowards CD. She also testified about her

interactions with her daughtersftershe leamed about the note-
PROPOSAL FOR DECISION -6




Mis. Downs sail Respondent was referred by a case managerto provide S.D. with skilled nursing services.
He worked one shift a week on Sundays for approximatcly onc and a halfor two years. In additionto S.D. andCD.,,

The Downs family hasthree otler children. S.D. requircs skilled muming inventions atbome, inchiding medication
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1€ind insppropuiate.She stated h2alkso gave each sblng a $50 gift card for the holydays. When Respondent

administration; ongoing vital sijms and otherassessmentsrelated toa kidney transplant; and monitoring of several
other medicaldisabilities. S.D. tasa developmentaldisability and is “non-verbal.”

Mrs. Downs testified $D.’s complex medicaluceds have reqnired home-based skilled nursing
interventions since birth. Home Health services genemlly involves shift work. As a result, it wasnot vacommor for
differcat nurses to work with S.D. in a given week. Mrs. Downs attempted to keep to keeps these relationships
professional. butwhen a vurse jegnlarly worked with S, the family may come to know him or herbetterova
time. This was the caseyvitk Respondent, with whom she was professional to cnsure her son received proper care,
burwith whom she also developred a “fiiendly” relationship. When SD.’s nussing needs were met,aad Respondent
badtime duxing his shift, thc two would speakabout his family, and growing up 0t El Salvador.

Respondent gave S.D. gifts, personal iters, Jotion, soap, mouth care, and clm:troni?s ntcractive toys,

electronic taling pamot, an cler:tronic radio monifor cax, an interacting keaming tablet, which Mrs. Downs did not

mentioned he wanted to give C.D. a gift of 2 $100 for her birthday, Mrs. Down told him he diq pot need todo that,
She leslified she was notawaro Respondetithad given CD. the moncy until her daughter’s deposition *.

Mrs. Downs explained that she was gencrally respousible for handling the S.D.’s nursing staff, ratherthan
her busband_ She stated she wos1ld not characterize Mr. Downs’s behaviortowards Respondent asthe overprotective]
of CD. She mstead observed a fricndly m.:d appropriate relationship between Respondentand Mr. Downs. Mrs.
Downs testified she usu.anys-poke with léespondenxat.t.he end of his shift to mcei‘.re a report, rather than h?r -
husband. On mre occasions, when neither she nor her husband were available, C.D. might receive an eod -ofshift
repost from Respondent.

Mrs. Downs testificd :he was generally aware of Respondent’s comments aboutberdaughter’s appearancey
but she did nothave a full picture of the impacton CD. until later. Had she known, she would ofha ve mtervened
sooner. She farthertestified sh: first became aware Respondent made C.D. feel unsafeafterhe gave her daughlcrth‘

note, and afterC.D. confimned the note had Respondcnt’s phone pumberon it. Mrs. Downs reported the incident to

his employer, and Respondent:3id not retum to the Downs family home *.
PROPOSAL FOR DECISION -7
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w- Respondent statesgiving is 1 Christisn’s blessings. He leamed it from bis mom’side. Havinga good interactive
relationship among family me nbersis beneficialforthe paticnt’semotionalwell-being. Before the nate, everything
1 gavewas welcome and appn:ciated. C.D. described a nommalactivity of my work like a suspicious one for
romaatic or sexual harassmen ! Respondent stated he practice giving with every paticat’shome. Respondent statc
giving & ootanactto bepena zed.

2- CD. Shows symptoms of ps ychosocia Ipatkologic problems that mised concem to her mom who stated C.D. was
umable to socialze at school a:1d sheconldn't makeno fricads. Due to her statements, there i3 an indication that the

only fact of Respondent’s preseace in the house made heruncomforiable and sawall Respondent activitiesatthe

work area suspicious of anythimgwithin her mind.

3. Respondent

Respondent testified about his employment history and providing skilled oursiog care to SD. He said that
be lked wotking with S:D., and for the Downs family. Respondent also described his mtesactions with CD.

Respondent testified his behaviors towards CD. were appropriate and professional,and he disputed be
madeope or more mlova ture towards her. Respondent insisted tlus cascwas not'hing buta mistmde:stzndhg
between himself, CD_, and M . Downs. andstated and statcd hefelt the m.imndustandhg may stem from Mr. .
Downs’s overprolective na lur 2 Respondeat attibuted certain behaviorto culrumi differences betwaen himself and
the Downs family,or pethaps his intentions were misunderstood because English is oot his Girst anguage. Be funheﬁ
testified he felt as 2 grandfath erwould towards C.D. and would agree to a second opinion from an independent
Bsychelogist not regulated by Staff.

Finally, Respondent: estified his lack of intent to harm or scare C.D. was not faidy considered by his

formmer cmployerbefore he we s fired, or by the Board throughont the investigative process. He added thatsince

PROPOSAL FOR DECISION -8




bemg termimated from employr 1ent with Epic Health Care, he bas continued working asa nurse foradultsettinps,

withoat incident.
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B.  Staff’s Expert Witiesses

1. Dr. Timothy ./amesProctor, PhABPP

Dr. Timothy Proctor is board cestificd in forensic psychology. He testified regarding bis clinical
impressions and opinions, treat nent recommendations,and recommended imitations on Respoedent’s koense.

Dr Proctor i a license:t sex offendertreatmentprovider and completed a sex offendereva tyation of
Respondent in Scptember2018. He testified Respondent doesnothavea known or suspected history of sexual
violence, or other sexual misconduct. Dr. Prector forther explained Respondent is not a sex offenderand wasnot
charged with a ciminal offens:: in connection with 2 conductalieged here Y.

Do Pxoctm: said he reviewed the records Staff provided, and evatuated Respondent forover four hours on
July 30,2018, mchiding two heurs of a clinical imterview and two bours af psychological testing. The evaluation
was designed to determine if Rizspondent can perform the essentialjob functions of nursig in a safean effective
manacr.

Evalation methods iu cinded clinical review, observa ion /mentaistatus examination, and personality
testing using the Personality Assessment Inventory (PAID). Dr. Proctor cxphained the PAI is the only assessmenthe
used with Respondent because otherassessmeats evaliatea propensity to re-offend afterbeing charged with, or
convicted, of a crime, which is aot the case here. According to Dr. Proctor, the PAL s a short assessment thatis
n.mte appmpri;ihein a civil con'l.cxt, like hele,.whe'le the Board alleges Rcspond.ent committed a Boensure violation.
Further, because Eaglish is Rerpondent’s second baguage, Dr. Proctor chose the PAI because its langoage 2o0d
questions are stra ightforward, 2 I;ld the test better aceoonts for [nguistic differcnces.

Dr. Proctortestified the PAL provided two key pieces of mfermation, the first being whether Respondent
responded in a forthright mape eron this portion of the evaluation,and ip a mannerthat would not deccive the

evaluator The results indicater| Respondent approached the test by denying mmor faultsand flawsand presented

himself i an ovedy favorable manner*. Dr. Proctor opined Respondent’sresponses suggested he was not being

honest. The second piece of inj ormation the PAI yielded was whether Respondent may have psychological
PROPOSAL FOR DECISION -9
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difficulties not specific to sexualdisorders, oranother dysfunction. Base onthe resulis of this part of the evaluation,

Dr. Proctor bad concems about the Respondent’s ability to safely and effectively perform the essential job functions

of nursing practice, and herect ymmended stipulations on Respondent’s ficense.

Finally, Dr. Proctor pointed to conceming beha viors, including Respondent’s secrecy giving CD. the

note, and its inappropriate content given her relationship to the paticat,and herage. Due to Respondent’s failure to

acknowkdge wrongdomg, or ¢ven s¢e the situation from anotherperspective ?), Dr. Proctor Recommended

counscling. He akso recommer .ded Respondent work under supervision, andonly with adutlts, fora period oftwo

years® .

¥ -Respondent states Dr. Proctor admitted in his testimony he does not have the proper testevaluation for

this type of conduct. Sex offcrderevaluataris the closest testhe had for this problem. Healso stated that the actof

giving $100 dollars to C.D. mirde Respondent’s responsible forthe accusations. This action is not necessary a chie

because Respondent assarcbad 0o romantic nor sexualaffair.

- Respondent stated thatalldepepdson what questions they were. Respondent will not admit the wion g

doings if did nothappened.Dx. Proctor was foBowing the Board own guidcfnes anda truthfully therapeutic test mf

conflictive to maintsin his rehitng status.

Pi- Respondent states Dr. Proctor’s faihure hasm do with his wrong approach to the mater since ip reality

was 2 cultural crush. Whereas Mr. Manaster, anomcy,uxplamed to me that thc content of the notehmm mmM

for the US cultnm, 3 noxmally written m 2 mmannc context. For the Hispanic culture i wnttcu for a romantic way

and/orfora foendly context. L. Proctor failed to find the missing fnk to the reality.

RL Working under suprervision i alwaysthe caseof anLVN in which cannot work on his own. Itis thelaw.

Whether an LVN works iz a bospitalsetting or in a home setting, thexe is always one supervisor designatedto work

with. Two or three supervisors may betoo costly forcompanies. Respondenthasbeen working with adultsonly

since the complaint.
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Dr. Jolene Zych, a Bcard aursing consultant, is an Advaace Practice Registered Nurse (APRN), aodan
expert in nursing standards._In addition to bachelors and master’s degrees in nursmg, she hasa PHD. in public
policy and administration. Hen dutics inchide answering questions from the public, legislators, and nurses on a oge;
of nussing prctice topics. Dr. Zychis familiarwith Board wiles and policies with respect to all levels of nusing
practice.

Dr. Zych testified coriceming the boundasies in thenumse-patient relationship, and theimportance of
maintainingappropriate bout: laries with patients, and family members, because of the power the nurse hasovera
patient’s care. She exphined thateducatinga patient,and his or her family members, to assist them in making
informed chaices, is a nurse’s duty. A nurse must, however, maintain professionalboundarizs so asnotio abuse the
power differentialin thesc refa tionships. Dr. Zych said that maixtaining bound aries in the relationships between a
nusse, his or her patient, and thepatient’s family, is ako critical to cosuring a patientreceives appropriale home basd
cire. Boundaiy viok tionsinvolving sexua! misconductareaddressed i Boardrules and policies, and the cthical
code goveming the profession.

Dr. Zychtcestified the Board’s goalin dlsc:pﬁnmg licensees is remediai, rather than punitive **
and the goal of any Board intervention is protecting the pubkc from nwsiug practicethat may barm a patient., or
family member(s).

Dr. Zycb explained d te Board policy on consndemhon of’ mmtng and aggravatmgfactors. She Izsnﬁ:d
the Rrspondent slack of undt rslandmgof the natmeoﬂus conduct ! isan aggravating factor. She said the Board
tules and poficies indicatea murse’s mtent, or motive, underlying the conductis not relevant, contrary to
Respondent’s argument. The Board abo considers asa geravating factors the repeatod mstances of conduct, and
30.’s, aud his family membes’, enhance vuinerability due to S.D.’s extensive bome-base nursing needs ai-Pr. Zyc);
explaned the Board requires ¢ licensee toengage o certain mitigating steps, mclnding rehabilitative efforts. Here
respondent did not voluntarily seek counseling, or other reha bilitative services.

Dr. Zych testified regarding the disciptinary sanctions and stipufations sought, based ont The Matrix. She

explained the purpose of the M fatrix is to give guidance to the Board and to SOAH when considermg discipinary
PROPOSAL FOR DECISION - 11
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actionsagamsta nurse. The M trix addresses vanous behaviors,and sets out differeat Sanction Levels (L, II, O for

different types of conduct. It th zn classifies the conductinto Tiers ([, I, 1T), depending on the conduct’s severnty
and pumberof instances. The Matrix then prescribes the appropriate range of disciplinary sanction(s).

Dr. Zych testified thmmpmf&bnalconductalleged here does not fall under the first tier of offensc

because Respondent engaged ir. repeated acts of uncthical *!-and/orunprofessional conduct, which is bestchassifs n1

asa socond tier offense. Dr. Zysh fustherexplained the Sanition kevel 11 is most appropriatc here, in light of the

potential for serious injury to SD. andCD.

Finally, Dr. Zych consurmred with Dr. Proctor’s recommendation concemingthe Respondent’snursing

licenss, inchuding the two-ycar pmobated suspension, which would allow Respondent to continue to practiceas an

LVN, subject to any restrictionis) the Board mposes.

S1-Respondent statesihat when a nurse is moved from one setting into anotherone and this aursc was

successfully conductinghis butdness but then Ioses $30000 dollars then the comective action tums into a punitive

one.

Ti-Respondeat stales1e 8 oo different than anybody else’s, he will admita wrongdoing if he did i

Wherceas respondent woald of i responsible to bave romantic orseiualaﬁ'ai:swiﬂ: CD., thenhe would of have

fnished this cascfrom the begioning.

UL -Respondent states Dr. Zych is speculating over £akse statementsthat were presented to her and must link

off a romantic or sexual affam

V1-Respondentstates notbeingable to see misconduct when he defivercdl an excellent nursing service. Be

clnimsg not havingno romantic aor sexual affairswith C.D.

C.  Scott Michael Deborty, Board investigator

Respondent called as A witness Scott Dehorty, who is an experience Board investigator, mchiding m

investigations with a scxualco nponent. His job duties inclide reviewing complaintsand giving ootice to licensees,

issuing subpoenasand affidavis,and mplementing any aw enforcement instractions conceming a partticular nurse.
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complaint, an investigation, that mchides the specific allegation(s), and are given an opportunity forespond. He
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mvestigation teamsinchide an mvestigator, supervisor, and director of eaforcemeat. The team in this case did not
seck additional evidence befon: filing formalcharges, and also requested a sex offenderevakiation. The
ivestigative process followed 3 typicalcourse forznalleged Boundary vichtion,according to Mr. Doherty.

Mz, Doherty testificd He did not speak with C.D. because she was 2 minor, and irstead mterviewed Mre.
Downs. Both C.D. and her mot herprovided a witness statement and deposition testimony. Fmally, Mr. Doherty

testified he interacted with Dr. Proctor, who is not a Board employee ™!-only to transferevidence in advance of

Respondent’sevalnation.

W1~ The board pre~qus lificd and imstruct the psychologist whatto expect. The Board hire them to be paid b){

the Rapondcnt&Psychohgi;ﬂ felt loyalto the Board

IV. ANALISIS
The TexasBoand ofl\lm-s'ng legu.ktw. the practice of nursing in Texas. ﬁoani standards est.abiisha
minimum acceptable level of 1ursing practice for cach level of licensure. Failure to meet these standards may result
in Board action against a nurse's kcense. The evidence demonstrated Rcspon‘dcnt engaged munprofessionalin the
practice of pursing with regard to his interactions with C.D, and failed to demonstrate knowiedge of lpp]‘iable Bw,
regulations, andB(;a;dxv;B'alndpoﬁcieL l.lsponden.t also failed to conform his conduct to t‘hemin.imn'n standards

of acceptable practice by viola ting professional boundaries ¥' .

¥1-provided with the Analisis herein described, 1 could express thatthe whole picture of the problematic

bere, it got complately lost. There is a lack of critical thmkmg and the eventswere taking systematically toaccuse

Respondeat of romantic or sexnal affai.
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A TexasOccupations Code Violations
1. Texas Occpations Code article 301.452()(10) (onprofessionalconduct that is ikely to

deccive, defraud, or imjure a paticat or the public)
Staffalleged Respondent’s conduct was Ekely to injure S.D. becauseit could bavecreated confusion
between Respondent’s needs and those of his patient. Staff fartherallcged Respondent’s conduct may have cause

SD. dclayeddistress. SD. is a1 individual whose complkx medicalneeds require extensive home-based skilled

nursing care. He is non-vesbalind relies on care givers to meetall the needs. However, the evidence did not

establish an injury to SD. stem ming from Respondent®s conduct or onrsing care*!,

The statute contemgl s mjury oot only to the paticnt, butto others. The evidence showed thatCD. was

hacned by respondent’s conductor nursing care. She expericnced distress atwhat she believed were sexual
ovestures and was scared in herr homeas aresalt The ALY conchides Respondent’sconductasto CD. is grounds l‘oﬁ

disciplnc under Texas Occupa tions Code article 301.452(bX10) ¥*.
2. TexasOccupatitms Code articie 301.452(b)(13) (failure to adequately care for a patisnt or conform

to the minimmm standardsof 2 xceptable nursing practice in 2 mannerthat exposesthe patient, or other person,

aanecessarily to sk of harm).
The evidence showed Respondent failed to conform his condnctto/minimum standards of nursing practice
by exposing hris paticnt’s family memberto bamm_He treated CD. in anunwelkome manner, madoher

sncomfortable, and caused her distress. The AL conchudes Respondent’s canduct is ground for discipline under22

TexnsOccupaﬁ?nsCodc artichs 301 452(X13)* .
B. Violations of Sped fic Beard Rules
1. 22 Texas Adndnistrative code article 217.11(1)0) (requiring murses to know and conform to the

Texas Nusing Practico Act, Board rules and policies, and fedeml state, or ocal ws, rules, orregulations

affectingthe current pract:ce area)
Respondent demmstrated unfamilbiarity with certain principals of mainta iningappropriate professionall

boundagies with patients, 2nd family members, so asto avoid disrupting the power dymamics m the nurse-

), {aded to conform his conduct to applicable kegal provisions #2_The ALJ concludes
e Codearticle 217.11(1XA).

carcgiver relationship(s

respondent”sconduct is grounds for discipline under22 Texas Administrativ
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2. 22 Texas.\dministrative Code article 217.11(1Xj) (requiring nurses to know, recognize, and

maintain professionalbourdaries of the nurse-patient rela tionship)

.VNs mustknow, recognize, and maintain the professionalboundaries of the oursc-patient
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' mlatit;ushi;). 10. Respondent failed to maintain professionalboundaries, and how to form and maintain them 2.
The ALJ concludes Respondent’s conduct s grounds for discipline under 22 Texas Administrative Code article
217.11(1)G).

3. 22 Texas Administrative Code article 217(1)A) (carelcss, or repeated, failnre, or inabilty to
perform nursing in confonaity with the minimum standards of acceptable practice)

Board ruk 217.12 (1)XA) Prohibits conduct such as careless or repeated faiture, or otherwise showing
an inability to perform nuring in conformity with the minimum standards of acceptables? practice as set out in
Boardrule 217.11(1XA) and (J) with respect to his interactions with C.D. Therefore, Respondent is subjectto
discipline under Texas Adininistrative Code article 217.12(1 XA).

4. 22 Texas Administrative Cade article 217.12(6)D) (violations of professionalboundarics of
the nurse-paticnt relationst ip, including sexual, emotional, or financialexploitation of a patient,or a patient’s
significant other(s)

Respondent’s conduct towards C.D. violated professionalboundaries. He acted in aninappropriate
mannertowards her given er ageand her relationship to the patient 2 The ALJ conchudes Respondentis subjec

to disciplnary action under Texas Administrative Code article 217.12(6)XD).

19 22 tex. Admin. Codearticle 217.11(1)()-

1122 Tex. Admin. Codeanicle 217.12(1XA).

Xi-Respondent will not, under no circumstances, accept this accusation. The controversial note was done
the very last day of employment. He did not know he was in trouble until the nextday, by his supervisor. Prior this

incident everything was nice a1d smooth like nothing ever happened. Respondent conducted a nursing service with

no complication, according the supervisors and family members.
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Y- She may have expirienced some stress due to the misunderstanding, but it was released immediately
after Respondent was dismissex .

Z.- The action of wiitir g a note was a misunderstanding of a cu ltural crush. Next day Respondent was
dismissed. Family memberwas notexposed to a harm because Respondent was fired. On a cultural crush action.

P2- Respondent states »f havingplenty understanding of the dynamic and professionalism of a relationship.
Demonstrated alongthe 38 yea rs of service to his communitieshe lived in. Respondent rejects all accusations
presented bere in this court ast eing untrug and deceitful

-2 Respondent states that prior the note everything was working perfectly. There was harmony, respect,
professionalism amongall the parties. This cultural crush was unexpected.

§? Respondentstates that 38 ycarsof clean record within this work environment is the best reference that
Respondent comply with the stindardsof nursing service. And receiving continuous complimentsof an excelient
job. So, this was the case here until the incident of a cultural crush.

42 Respondentstates during employment at the Downs, He demonstrated respect and professionalism.
There was notevena single co: nplaint on the contrary within supervisors nor family members. C.D. did notshow

any symptom of feeling uncom fortable around Respondent’s prescuce.

C. Sanction analysis

The evidence: established Respondent competently provided skilled nursing services to SD., and
this conduct met minimum acceptable professionalstandards. 12 The below discussion therefore focuses on
Respondent’sactions toward S.D.’s older sister, C.D.,, and whetherhis conduct is sanctionable.

Dr. Zych testified that,analyzed under Texas occapations Code article 301.452(b)(10), or article
301.452(bX13), a Tier II,Sancton Level I classification is appropriate, and concumed with Dr. Proctor’s

recommendationsregarding Respondent’s aursing license. The ALJ agrees.
A Tier [ offease under Texas Occupations Codearticle 301.452(b)X10), is an isolated failure to

comply with Board rules without adverse patient effects, or conduct nvolving minor, unethicalconduct, where
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i “serious patient ham,” repented acts of unethicalbehavior, or unethical behaviorthatresults in hamm toa patient,
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Respoandent”iconductbest fits in Tier 11. It was notisolated, or minor, and instead involveda
series of incidents thatmade C D, anunderage girl, uncomfortable, and cause herdistress, taking the conduct out of]
Tier 1. Respondent’s actions pased a serious risk of harm to C.D.’s Y2 ¢motionalstate, and thus could be classified in
Tier 1. However, the minimusa sanctions the Matrix prescribes for Tier I11 are suspension or revocation.
Respondent’s conduct supports a probated license suspension but did not rise to the level requiring revecation. Tier
Il also covers unprofessionalccnduct “resulting in serious risk to patient or public safety,” and matches these facts.
Within Tier 11, sanction Level 1l calls for denial or suspension. Dr. Zych opined only the latter is appropriate here,
and the ALJ agrees. The propoied restrictions would allow Respondent to continue supervised practice for a period
of a time sufficient to allow for counselng. The ALJ endorses the recommended sanction and stipulations.

Tier I1is also the most appropriate classification under Texas Occupations Code article
301.452(b)X13). A Tier 1 offen:e is practice below mmimum standards with “serious risk of harm or death thatis
known, or should be known.” Tier II covers practice falling below minimum standards with “patientharm, or risk of]
patientharm,; Respandent’s conduct did not injure his patient, S.D., but injurc C.D. For these reasons, the ALJ

recommends Tier I, Sanction ) evel [1, as prescribed by the Matrix. !4

The Board ccnsiders aggravatingand mitigating factors, mcluding the numberof events,and
patient vulnerability. !> Respondent’s conducttowards C.D. crossed professionalboundaries in separateincidentsin
March and April 2018. C.D. fe't other conduct by Respondent was sexualin nature, and this made her
uncomfortable.2 While his ina ppropriate behaviors were aimed at C.D., ratherthan 8.D., Respondent’s contact with}
C.D. was made possible by the nurse-patient relationship with S.D. He abused his role asa care giver to S.D. by his
conducttowards SD.’s family member.

Boardrule 2:.3.33(c) directs the board to consider mitigating factors. These include a lack of
evidence of mjury to S.D..;Respiondent’s practice history, which does notshow any otherdisciplinary actions; and
his reportedly successful emplcymentasa nurse since keaving Epic Health Care. A course in nursing jurisprudence

and ethics is required as partof all Board orders under Board Rule: 213.33(f) and is therefore required m, this case.
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The ALJ agnses with the recommended sanction and stipulations and makes the following

Findings of Fact and Conclusicns of Law.

12 Tex. Admin. Code article 217.12(1)(A).
13 The applicable sanction tiers and levels are listed in the Matrx 22 tex. Admin. Code arnticle 217.33(b)

14 Sanction Level Il (tier 11) is timilar to Sanction Level I (Tier 11), which lists License denial, suspension, revocation
and vohintary sumrender as pos ible options. The ALY finds only suspeasion snitable, becausc Respondent appears
capable of remediating his practice issues with counseling aimedatgaining insight into his conduct.

15 Tex. Occ. Codearticle 301 452(b)10)(bX13).

U2 Respondentstatesall the in:idents described by C.D. it happened, in her mind, while respondeat was in the
course of performing nursing ssrvice which was never interrupted nor exposed patient of any harm. No complaimt
whatsoeverwas received by all the parties involved in the care of the patient.

V2 Respondent states that Mrs. Downs expressed concem about her daughterinability to make friends at school and

in concrete the male ones. C.D. never showed any symptoms of feeling uncomfortable norhavin gany distress when

interacting with Respondent. S:atements herein alleged has no basis.

-#2 Respondent states not being able to figure outabout the incident but whatever it is he is sure of not have anything]

to do with romantic nor sexual approach. If that was thecase, I wouldn't havechosen a nursing profession.

V. FINDINGS FACT
1. The Texas Board o FNursing (Board) issued License Vocational Nurse {(LVN) License No.
2 330947 toJose Orlando Diaz (Respondent) on January 24, 2016
3. Respondent was bom and raised in El Salvador. His native hnguage is Spanish, but he speaks English.
Respondent first obta nedan LVN license in 2000 and worked in the Veterans Affairs System where retired

i September2015,approximately 16 years before transitioning to home health care.
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Respondent does nt have a history of sexualviolence, or other sexual misconduct,and is not a sex
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1.

12.

worked m the Downs family home for approximately oncand a half to two years providing
skilled nursing services to S.D. Respondent worked with S.D. on the ground floor and was ruled noto
comeup to the second floor.

S.D. has foursiblit.gs, including C.D., who was seventeen yearsold in 2018. Her bedroom is on the
second floor. Except on rare occasfons, Respondent gave an end-of-shift report to Mr. and Mrs. Downs. In
March 2018, he came ipstairs and knocked on C.D.’s bedroom doorto present end -of-shift
paperwork. She was wable to attend, two hours afterthe time, and receive report since she was
busy studying. This i eraction made heruncomfortable.

Respondentgave £.D. andhis siblings, including C.D). $50 gift cards around the holidays. He also gave
C.D. $100 forher birthday, which she found unscttling due to the amount, and because hersiblings did not
receive similar birthday gifts. However, she had no objection in taking it.

C.D. was troubled by Respondent’srequest for a birthday hug. She statesthe hug madeher
uncomfortable and consent it forcourtesy. She said the hug made her uncomfortable.

InApril 2018,Res)ondeniran into the gamge started to get scatup in the van and threw anoteto C.D.
whik Mrs. Downs went back inside to get her baby daughter. The note rea d “T heart C, text me and his
phone numberon it. C D. told her mother,and Mrs. Downs reported the incident to Respondent’s
employer. He was the aextday fired.

Respondent now works at anotherhome health care company providing skill nursing care to anadult
medically complex pa ient.

(Staff) of the Boarc!opened an investigation into Respondent’s conduct and refered Respondent fora
sex offenderevaluaiion aspani of the mvestigation. A board-certified foreasic psychologist conducteda
psychological evaluation in July 2018 and submitted a report in September 2018, reccommendingsanctions
and otherrestrictions, o inclyde counseling aimed at mcreasing Respondent’s msight into his conduct.

On May 29,2019, Staffsent Respondent a Notice of Hearing and Formal Charges. The notice and

formalcharges contained a statement of the time, place, and natare of the hearing; a statement of the Jegal
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authority and jurisdict on under which the hearing was to be held; a reference to the pasticular sections of
the statutesand rules iavolved; and either a short, plain statement of the factualmatters asserted or an
attachment that incory orated by reference the factualmatters asserted in the complaint or petition filed with
the state agency.

13, On August 5-6 and September 12, 2019, Administrative Law Judge (ALJY) KathrynJ. Lewis convene the
hearing on the merits 1t the State Office of Administrative Hearing (SOAH) in Austin, Texas. Assistant
General Counsel Hellkn Kelley represented Staff. Respondent app eared at the hearing and was represented
by attomey Rex A. Manaster. After the hearing, Respondent represented himself for the reminjder ofthe
case. The record close i on December 20, 2019, with thefiling of closing briefs.

XL CONCLUSIONS OF LAW
1. The Board has jurisdiction over licensing and discipline of nurses. Tex. Occ. Code

c¢h301.

2.SOAH hasjurisdiction over contested casesreferred by the Board, including authority to
issui: a Proposal for Decision with findings of fact and Conclusions of the Law. Tex. Occ
Cod:articke 301.459; Tex. Gov’t code ch 2003,

3. Respondent received proper noticed of the hearing on the merits. Tex. Code article
301.454, 458; Tex. Gov’t Code article 2001. 051-.052.

4. Staffhad the burden of proof by the preponderanceof the evidence. | Tex. Admin. Code
Article 155427.

5.Resjrondent is subjectto sanction because he failed to meet minimum standards of
nursing practice requiring nurses to know and conform to the Texas Nursing Practice Act
and Board rules, and to recognize and maintain professionalboundaries of the nurse-
pati:nt relationship. Tex. Occ. Codearticle 301.452(b)(13); 22 Tex. Admin. Codearticle
217.11Q)A), ().

6.Respondent is also subject to sanction because he committed unprofessionalconduct by

repeated failure to perform nursing in conformity with minimum standards of nursing

prac tice, inchiding violating the professional boundaries of the nurse-patient relationship.
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Tex. Occ. Codearticle 301.452(b)X10); 22 Tex. Admin. Codearticle 217.12(1)A),

6X17).
7.The Board may impose a disciplinary sanction which canmnge from remedinl education

to revocation of a nurse’s license and which may inchide requiring the nurse to submit to
care, connseling, or treatment by a health provider designated by the Boardasa conditior*
of ortaining or renewing a hcense. Tex. Occ. Code article 301.453; 22 Tex. Admin. Code
artic ke 213.33(¢).

8. To cletermine the appropriate disciplinary sanction to be imposed in this case, the Board
mustconsider the factors set forthin 22 Tex. Admin, Codearticle 213.33(c) and the
Board’s disciplinary Matrix (22 Tex. Admin. Codearticle 213.33(b)). In this case, the
Board may consider aggravating factors such as the aumbersof events and patient’s
vuls erability. The Board may also consider as mitigating factorsthe lack of evidence of
hara to the patient, S.D.; Respondent’s practice history showing no other disciplmary
actions before 2018; and Respondent’s successfulemployment a5 a nurse afterhis

emp loyment with Epic Health Carcendedin April 2018.
VIL. RECOMMENDATION

Bas :0n the above findings of factsand conclusions of Law, the ALJ recommends the
Board sanction Respondent as follows: a two-year probated, to conclude (1) a course in nursing
jurisprudencs: and ethics; (2) restriction to work solely with adult clients; (3) counseling focused
on increasing insight into the nature of the conduct underlying the allegations; (4) such other

provisions as the Board sees fit to prescribe.
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Jose O Diax

SIGNED
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KATHRYN LEWIS
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS




STATE OFFICE OF ADMINISTRATIVE HEARINGS RECEIVED ON 3/5/2020 11:10 AM

ACCEPTED

507-19-3433

03/05/2020 11:46 AM

STATE OFFICE OF
ADMINISTRATIVE HEARINGS
Donnie Roland, CLERK

FILED

507-19-3433

37512020 11:10 AM

STATE OFFICE OF
ADMINISTRATIVE HEARIN
Donnie Roland, CLERK

33 Guadadupe Sueer Ste 3460, Atatin, Texas "87¢)
Phone: 51203037400 Fax:-512: 503 7401 wwnhosutexasgor

Katherine A. Tbomss, MN, RN, FAAN
- tineentivedi .

March 5, 2020

The Honorable Kathryn Lewis, Administrative Law Judge
State Office of Administrative Hearings

P.O. Box 13025

Austin, Texas 78711-3025

Re: In the Matter of Permanent Certificate No. LVN 330947

Issued to JOSE ORLANDO DIAZ
SOAH Docket No. 507-19-3433

Dear Judge Lewis:

Enclosed is Staff’s Response to Respondent's Exceptions to Proposal for Decision in
the above-referenced matter. I am forwarding a copy to the Respondent. Thank you for your

time and assistance with this case.

Sincerely,

Selon Wl oy . -

Helen Kelley
Assistant General Counsel

Electronically Signed as Authorized by
Tex. Bus. & Comm. Code §322.007

HK/cHl
Enclosure

ce: Jose Orlando Diaz, 6900 Curry Dr., The Colony, TX 75056
via first class mail

Via Electronic Filing
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Kathlcen Shipp, MSN, RN, FNP David Saucedo, II
Lubbock, President El Paso, Vice-President



SOAH DOCKET NO. 507-19-3433

IN THE MATTER OF § BEFORE THE
PERMANENT CERTIFICATE §

NO. LVN 330947 § STATE OFFICE

ISSUED TO $

JOSE ORLANDO DIAZ § ADMINISTRATIVE HEARINGS

STAFFE’S RESPONSE TO RESPONDENT'S
EXCEPTIONS TO PROPOSAL FOR DECISION

COMES NOW, Staff of the Texas Board of Nursing (hereinafter “Staff” or “Board”), and
submits its Staff’s Response to Respondent's Exceptions to Proposal for Decision in the above-

referenced matter as follows:

Board Staff requests that the Administrative Law Judge make no changes to the Proposal

for Decision issued on February 18, 2020.

Respecttully submitted,

TEXAS BOARD OF NURSING

beow Bulley

Helen Kelley, Assistant General Counsel
State Bar No. 24086520

333 Guadalupe, Tower III, Suite 460
Austin, Texas 78701

P: (512) 305-8658; F: (512) 305-8101
Helen.Kelley@hon.texas.gov

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Staff"s Response to
Respondent's Exceptions to Proposal for Decision was sent by first class mail on March 5, 2020,

to: Jose Orlando Diaz, 6900 Curry Dr., The Colony, TX 75056.

belon helllen . - -

Helen Kelley, Assistant General Counse!
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April 3, 2020

Katherine A. Thomas, M.N., R.N. VIA E-FILE TEXAS
Executive Director

Texas Board of Nursing

333 Guadalupe, Tower III, Suite 460

Austin, TX 78701 '

RE: Docket No. 507-19-3433; Texas Board of Nursing v. Jose Orlando Diaz

Dear Ms. Thomas:

Procedural History

The hearing in this matter was held on August 5-6 and September 12, 2019. The
Administrative Law Judge (ALJ) issued a Proposal for Decision (PFD) in favor of the Texas Board
of Nursing Staff’s recommendations concemning Respondent’s nursing license and practice on
February 18, 2020.

0-95962P248€ L£-20Pq-8291-OPSE-€1 90692 (uonduosaq peoydn

The ALJ recommended a two-year probated sentence, to include: (1) a course in nursing
jurisprudence and ethics; (2) restriction to work solely with adult clients, and under supervision;
(3) counseling focused on increasing insight into the nature of the conduct underlying the
allegations; and (4) such other provisions as the Board sees fit to prescribe.

Respondent’s Exceptions and Staff’s Response

Respondent filed Exceptions March 3, 2020, and objects to the PFD on the following
grounds: (1) violation of his right to a fair trial under the Sixth Amendment to the United States
Constitution; (2) inability to obtain the hearing transcript; and (3) failure to conduct, and admit at
hearing, an independent psychological evaluation.

P.0O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15t Street Austin, Texas 78701
Phone: 512-475-4993 | Fax: 512-475-4994
www.soah.texas.gov

{
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Statf filed a Response to Respondent’s Exceptions on March 5, 2020, and sought no changes to
the PFD.

The ALJ reviewed Respondent’s exceptions and Staff’s response, and does not recommend
changes to the PFD. State Office of Administrative Hearings Rules of Procedure § 155.507(c). A
Sixth Amendment challenge is not available, as this is an administrative proceeding, not a criminal
matter. The Board’s alleged failure to conduct an independent psychological evaluation, and the
ALJ’s resulting failure to admit and consider one, are Board policy matters that must be challenged
in a different forum, including the rulemaking process. Respondent, then represented by counsel,
also had an opportunity to cross-examine the evaluator. Finally, to the extent Respondent did not
have access to the hearing transcript because he does not have counsel, he is invited to contact the
State Office of Administrative Hearings for further direction.

It is ORDERED Respondent’s Exceptions to the PFD are DENIED. The ALJ does not
recommend changes to the PFD issued on February 18, 2020.

Sincerely,

J— S h'—l.s_ﬁ
KATH LEWIS
ADMINIST! VE LAW JUDGE

STATE OFFICE OF ADMINISTRATIVE HEARINGS

KL/mm
XC: Helen Kelley, Assistant General Counsel, Texas Board of Nursing, 333 Guadalupe,

Tower II1, Suite 460, Austin, TX 78701 -- YIA E-FILE TEXAS

Elizabeth Tschudi, Legal Assistant Supervisor, Texas Board of Nursing, 333 Guadalupe,
Tower I1], Ste. 460, Austin, TX 78701 - VIA E-FILE TEXAS

Jose Diaz, 6900 Curry Dr., The Colony, Texas 75056 — VIA REGULAR MAIL




