DOCKET NUMBER 507-19-3433

IN THE MATTER OF
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NUMBER 330947, § OF
ISSUED TO :
JOSE ORLANDO DIAZ § ADMINISTRATIVE HEARINGS

OPINION AND ORDER OF THE BOARD

TO: JOSE ORLANDO DIAZ
6900 CURRY DR.
THE COLONY, TX 75056

KATHRYN LEWIS
ADMINISTRATIVE LAW JUDGE
300 WEST 15TH STREET
AUSTIN, TEXAS 78701

At the regularly scheduled public meeting on July 23, 2020, the Texas Board of
Nursing (Board) considered the following items: the Proposal for Decision (PFD)
regarding the above cited matter:; Respondent’s exceptions to the PFD, Staff's response
to Respondent’s exceptions to the PFD; the ALJ’s letter ruling dated April 3, 2020; Staff's
recommendation to the Board regarding the PFD and order; and Respondent’s
recommendation to the Board regarding the PFD and order, if any.

The Board finds that after proper and timely notice was given, the above styled
case was heard by an Administrative Law Judge (ALJ) who made and filed a PFD
containing the ALJ’s findings of facts and conclusions of law. The PFD was properly
served on all parties and all parties were given an opportunity to file exceptions and
replies as part of the record herein. Respondent filed exceptions to the PFD on March 3,
2020. Staff filed a response to Respondent’s exceptions to the PFD on March 5, 2020.

On April 3, 2020, the ALJ issued a final letter ruling, in which she declined to make any
changes to the PFD.

The Board, after review and due consideration of the PF D; Respondent's
exceptions to the PFD; Staff's response to Respondent’s exceptions to the PFD; the ALJ's
letter ruling dated April 3, 2020 Staff's recommendations; and the recommendations
made by the Respondent, if any, adopts all of the findings of fact and conclusions of law
of the ALJ contained in the PFD. All proposed findings of fact and conclusions of law filed
by any party not specifically adopted herein are hereby denied.

Recommendation for Sanction

Pursuant to Tex. Occ. Code. §301.459 (a-1), an Administrative Law Judge may
make a recommendation regarding an appropriate action or sanction. The Board,
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however, has the sole authority and discretion to determine the appropriate action or
sanction.

The ALJ found that the Respondent’s conduct warrants a second tier, sanction
level |l sanction for his violations of §301.452(b)(10) and (13)'. Either licensure
suspension or revocation is authorized under a second tier, sanction level |l sanction.
The Board agrees with the ALJ that a probated suspension is the most appropriate
sanction in this case2.

Respondent’s conduct was not isolated or minor, but instead involved a series of
incidents that caused distress and posed a serious risk of harm to the sister of a patients.
While these actions were aimed at the patient’s sister, Respondent’s contact was made
possible by his nurse-patient relationship with the patient*. Respondent abused his role
as a caregiver to the patient by his conduct towards the patient’s sister’>. The Board
recognizes, however, that the ALJ found mitigating factors. These include lack of
evidence of injury; Respondent’s practice history, which does not show any other
disciplinary actions; and Respondent's reportedly successful subsequent employment as
a nurseb.

Therefore, after carefully reviewing and considering the aggravating and mitigating
factors identified by the ALJ in this case, the Board has determined, pursuant to the
Board’s Disciplinary Matrix and the Board'’s rules, including 22 Tex. Admin. Code
§213.33(e)(6), that a probated suspension for two years is the most appropriate sanction
in this matter.

The Board finds that the Respondent's probated suspension should complete
remedial education courses in nursing jurisprudence and ethics, professional boundaries,
and critical thinking”. These courses are intended to inform the Respondent of the
standards and requirements applicable to nursing practice in Texas and to prevent future
violations from occurring. The Board agrees with the ALJ that Respondent'’s practice
should be subject to supervision. The Board further finds that the Respondent’s practice
should be subject to direct supervision for the first year of the Order and indirect
supervision for the duration of the Order. The Board further agrees with the ALJ that the
Respondent’s practice should be limited so that he may only care for adult patients while
under the terms of the Order. These supervisory requirements are intended to prevent
additional violations from occurring and to ensure that any deficiencies in the

! See pages 13-14 of the PFD.

2 See pages 14-15 of the PFD.

3 See page 14 of the PFD.

4 See page 15 of the PFD.

5 See id.

® See page 15 of the PFD.

7 22 Tex. Admin. Code §213.33(f) requires every order issued by the Board to include
participation in a program of education, which at a minimum, shall include a review course in nursing
jurisprudence and ethics; see also 22 Tex. Admin. Code §213.33(e)(10).



Respondent’s practice can be discovered quickly and remediated appropriately. The
employer notification and quarterly reporting requirements are necessary to ensure the
Respondent is complying with the terms of the Order and successfully completes the
terms of the order. The Board also agrees with the ALJ that the Respondent should be
required to undergo counseling to address the areas of concern identified during
Respondent’s evaluation with Dr. Proctor8. These requirements are authorized by 22 Tex
Admin. Code §213.33(e)(6)° and are consistent with Board precedent.

IT IS THEREFORE ORDERED that Vocational Nurse License Number
330947, previously issued to JOSE ORLANDO DIAZ, to practice nursing in the
State of Texas is/are hereby SUSPENDED and said suspension is STAYED and
RESPONDENT is hereby placed on PROBATION for a minimum of two (2) years
AND until RESPONDENT fulfills the additional requirements of this Order.

A. This Order SHALL apply to any and all future licenses issued to
RESPONDENT to practice nursing in the State of Texas,

B. This Order SHALL be applicable to RESPONDENT'S nurse licensure
compact privileges, if any, to practice nursing in the State of Texas.

C. As a result of this Order, RESPONDENT'S license(s) will be designated
"single state" and RESPONDENT may not work outside the State of Texas
in another nurse licensure compact party state.

COMPLIANCE WITH LAW

While under the terms of this Order, RESPONDENT shall comply in all
respects with the Nursing Practice Act, Texas Occupations Code, §§301.001 et
seq., the Rules and Regulations Relating to Nursing Education, Licensure and
Practice, 22 TEX. ADMIN. CODE §§211.1 et seq., and this Order.

UNDERSTANDING BOARD ORDERS

Within thirty (30) days of entry of this Order, RESPONDENT must
successfully complete the Board's online course, "Understanding Board Orders",
which can be accessed on the Board's website from the "Discipline & Complaints"
drop-down menu or directly at:
http://www.bon.texas.gov/UnderstandingBoardOrders/index. asp. Upon
successful completion, RESPONDENT must submit the course verification at the

8 See pages 8-9 of the PFD.
9 22 Tex. Admin. Code §213.33(e)(4) authorizes reasonable probationary stipulations that may

include remedial education courses and practice for at least two years under the direction of a nurse
designated by the Board, as well as limitations on nursing activities/practice settings and counseling.
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cohclusion of the course, which automatically transmits the verification to the
Board.

REMEDIAL EDUCATION COURSE(S)

In addition to any continuing education requirements the Board may require
for licensure renewal, RESPONDENT SHALL successfully complete the following
remedial education course(s) within_one (1) year of the effective date of this
Order, unless otherwise specifically indicated:

A. A Board-approved course in Texas nursing juris rudence and ethics
that shall be a minimum of six (6) hours in length. The course's content
shall include the Nursing Practice Act, standards of practice,
documentation of care, principles of nursing ethics, confidentiality,
professional boundaries, and the Board's Disciplinary Sanction Policies
regarding: Sexual Misconduct; Fraud, Theft, and Deception; Nurses with
Substance Abuse, Misuse, Substance Dependency, or other Substance
Use Disorder; and Lying and Falsification. Courses focusing on
malpractice issues will not be accepted. Home study and video programs
will not be approved. '

B. The course "Professional Boundaries in Nursing,"” a 3.0 contact hour
online program provided by the National Council of State Boards of Nursing
(NCSBN) Learning Extension.

C. The course "Sharpening Critical Thinking Skills," a 3.6 contact hour
online program provided by the National Council of State Boards of Nursing
(NCSBN) Learning Extension.

In order to receive credit for completion of this/these course(s), RESPONDENT
SHALL CAUSE the instructor to submit a Verification of Course Completion form
or SHALL submit the continuing education certificate, as applicable, to the
attention of Monitoring at the Board's office. RESPONDENT SHALL first obtain
Board approval of any course prior to enrollment if the course is not being offered
by a pre-approved provider. Information about Board-approved courses and
Verification of Course Completion forms are available from the Board at
www.bon.texas.gov/compliance.

EMPLOYMENT REQUIREMENTS

In order to complete the terms of this Order, RESPONDENT must work as
a licensed vocational nurse (LVN) n the State of Texas, providing direct patient
care in a clinical healthcare setting, for a minimum of sixty-four (64) hours per
month for eight (8) quarterly periods [two (2) years] of employment. This
requirement will not be satisfied until eight (8) quarterly periods of employment as
a nurse have elapsed. Periods of unemployment or of employment that do not




require the use of a vocational nurse (LVN) license will not apply to this period and
will not count towards completion of this requirement. RESPONDENT may only
provide nursing care to adult patients/clients while under the terms of this
Order. ~
A. Notifying Present and Future Employers: RESPONDENT SHALL notify
each present employer in nursing and present each with a complete copy
of this Order, including all attachments, if any, within five (5) days of receipt
of this Order. While under the terms of this Order, RESPONDENT SHALL
notify all future employers in nursing and present each with a complete
copy of this Order, including all attachments, if any, prior to accepting an
offer of employment.

B. Notification of Employment Forms: RESPONDENT SHALL CAUSE
each present employer in nursing to submit the Board's "Notification of
Employment" form to the Board's office within ten (10) days of receipt of
this Order. RESPONDENT SHALL CAUSE each future employer to submit
the Board's "Notification of Employment form" to the Board's office within
five (5) days of employment as a nurse

C. Direct Supervision. For the first year [four (4) quarters] of employment
as a Nurse under this Order, RESPONDENT SHALL be directly supervised
by a Registered Nurse, if licensed as a Registered Nurse, or by a Licensed
Vocational Nurse or a Registered Nurse, if licensed as a Licensed
Vocational Nurse.  Direct supervision requires another nurse, as
applicable, to be working on the same unit as RESPONDENT and
immediately available to provide assistance and intervention.
RESPONDENT SHALL work only on regularly assigned, identified and
predetermined unit(s). RESPONDENT SHALL NOT be employed by a
nurse registry, temporary nurse employment agency, hospice, or home
health agency. RESPONDENT SHALL NOT be self-employed or contract
for services. Multiple employers are prohibited.

D. Indirect Supervision: For the remainder of the Order, RESPONDENT
SHALL be supervised by a Registered Nurse, if licensed as a Registered
Nurse, or by a Licensed Vocational Nurse or a Registered Nurse, if
licensed as a Licensed Vocational Nurse, who is on the premises. The
supervising nurse is not required to be on the same unit or ward as
RESPONDENT, but should be on the facility grounds and readily available
to provide assistance and intervention if necessary. The supervising nurse
shall have a minimum of two (2) years of experience in the same or similar
practice setting to which the RESPONDENT is currently working.
RESPONDENT SHALL work only regularly assigned, identified and
predetermined unit(s). RESPONDENT SHALL NOT be employed by a
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nurse registry, temporary nurse employment agency, hospice, or home
health agency. RESPONDENT SHALL NOT be self-employed or contract
for services. Multiple employers are prohibited.

E. Nursing Performance Evaluations: RESPONDENT SHALL CAUSE
each employer to submit, on forms provided to the RESPONDENT by the
Board, periodic reports as to RESPONDENT'S capability to practice
nursing. These reports shall be completed by the individual who supervises
the RESPONDENT and these reports shall be submitted by the
supervising individual to the office of the Board at the end of each three (3)
month quarterly period for eight (8) quarters [two (2) years] of employment
as a nurse.

Therapy. While working as a nurse under the terms of this Order, RESPONDENT
SHALL participate in therapeutic sessions with a therapist possessing credentials
approved by the Board. RESPONDENT SHALL CAUSE the therapist to submit
written reports, on forms provided by the Board, as to the RESPONDENT'S
progress and capability to safely practice nursing. The report must indicate
whether or not the RESPONDENT'S stability is sufficient to provide direct patient
care safely. Such reports are to be furnished each and every month for three (3)
months. If therapy is recommended beyond the initial three (3) months, the reports
shall then be required at the end of each three (3) month quarterly period for the
remainder of the probation period, or untii RESPONDENT is dismissed from
therapy.

FURTHER COMPLAINTS

If, during the period of probation, an additional allegation, accusation, or petition
is reported or filed against RESPONDENT'S license(s), the probationary period
shall not expire and shall automatically be extended until the allegation,
accusation, or petition has been acted upon by the Board.

SUBSEQUENT CRIMINAL PROCEEDINGS

IT 1S FURTHER ORDERED, should the RESPONDENT'S conduct, as outlined in
the findings of fact in the PFD and adopted by this Order, result in subsequent
judicial action, including a deferred disposition, RESPONDENT may be subject to
further disciplinary action, up to, and including, revocation of RESPONDENT'S
license(s) to practice nursing in the State of Texas

RESTORATION OF UNENCUMBERED LICENSE(S)

Upon full compliance with the terms of this Order, all encumbrances will be
removed from RESPONDENT'S license(s) to practice nursing in the State of
Texas and, subject to meeting all existing eligibility requirements in Texas
Occupations Code Chapter 304, Article lll, RESPONDENT may be eligible for
nurse licensure compact privileges, if any.



Entered this 23" day of July, 2020.

TEXAS BOARD OF NURSING

KATHERINE A. THOMAS, MN, RN, FAAN
EXECUTIVE DIRECTOR FOR THE BOARD

Attachment: Proposal for Decision; Docket No. 507-19-3433 (February 18, 2020)



State Office of Administrative Hearings

Kristofer S. Monson
Chief Administrative Law Judge

February 18, 2020

Katherine A. Thomas, M.N., R.N, YIA INTERAGENCY

Executive Director

Texas Board of Nursing

333 Guadalupe, Tower 111, Suite 460
Austin, Texas 78701

- RE: Docket No. 507-19-3433; Texas Board of Nursing v. Jose Orlando Diaz
Dear Ms. Thomas:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with 1 Tex. Admin. Code §
155.507, a SOAH rule which may be found at www.soali.texas.gov.

Sincerely,

(3 h—;b‘_‘
KATH { LEWIS
ADMINIST TVE LAW JUDGE

STATE OFFICE OF ADMINISTRATIVE HEARINGS

KL/mm

Enclosures

xc: Helen Kelley, Assistant General Counsel, Texas Board of Nursing, 333 Guadalupe, Tower 111, Ste. 460,
Austin, TX 78701 — VIA INTERAGENCY
Elizabeth Tschudi, Legal Assistant Supervisor, Texas Board of Nursing, 333 Guadalupe, Tower 111, Ste. 460,
Austin, TX 78701 ~ VIA INTERAGENCY
Jose Diaz, 6900 Curry Dr., The Colony, Texas 75056 — VIA REGULAR MAIL

P.O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15t Street Austin, Texas 78701

Phone: 512-475-4993 | Fax: 512-475-4994
www.soah.texas.gov
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SOAH DOCKET NO. 507-19-3433

TEXAS BOARD OF NURSING, § BEFORE THE STATE OFFICE
Petitioner §
§
V. § OF
§
JOSE ORLANDO DIAZ, §
LVN LICENSE NQC. 330947, §
Respondent § ADMINISTRATIVE HEARINGS
PROPOSAL FOR DECISION

The staff (Staff) at the Texas Board of Nursing (Board) proposes disciplinary action against
the Licensed Vocational Nurse (LVN]) license held by Jose Orlando Diaz (Respondent) for failing
to conform to the minimum acceptable standards of nursing practice, violating the boundaries of

the nurse-patient relationship, and unprofessional conduct,

The Administrative Law Judge (ALJ) concludes Staff met its burden of proof by a
preponderance of the evidence. Accordingly, the ALJ recommends the Board sanction Respondent
with a two-year probated suspension of his nufsing license, and (1)a course in nursing
Jurisprudence and ethics; (2) restriction to work solely with adult patients; (3) restriction to work
only in supervised settings; and (4) counseling focused on increasing insight into the nature of the

conduct underlying the allegations.
I. NOTICE, JURISDICTION, AND PROCEDURAL HISTORY

Notice and jurisdiction were undisputed, and are set forth in the Findings of Fact and
Conclusions of Law. ALJ Kathryn J. Lewis convened a hearing on the merits on August 5-6, 2019,
and September 12, 2019, at the State Office of Administrative Hearings (SOAH) in Austin, Texas.

Assistant General Counsel Helen Kelley appeared, and represented Staff. Respondent was
represented before and during the hearing by attorney Rex A.v Manaster. Respondent informed the
ALJ after the hearing that he was no longer represented by Mr. Manaster, and was given an
opportunity to find other counsel to file closing arguments. Respondent instead represented himself
for the remainder of the case. The record closed on December 20, 2019, after the parties filed

closing briefs.
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II. STAFF’S FORMAL CHARGE AND APPLICABLE LAW

In April 2018, Respondent was employed as an LVN with Epic Health Care in Dallas,
Texas, and assigned to provide skilled nursing care to patient S.D. Staff's formal charge asserts
Respondent violated the boundaries of the nurse-patient relationship by giving C.D., the patient’s
17-year-old sister, a note with a heart and his phone number on it. Staff contends Respondent’s
conduct was likely to injure S.D. because it could have created confusion between Respondent’s

needs and those of his patient, and because S.D. could experience delayed distress.'

The Texas Nursing Practice Act, Texas Occupations Code title 3, subtitle E, chapter 301,
gives the Board authority to discipline nurses for, among other things, (1) unprofessional conduct
in the practice of nursing that is likely to deceive, defraud, or injure a patient, or the public,? and
(2) failure to conform to the minimum acceptable standards of nursing practice in a manner that
€xposes a patient, or other person, unnecessarily to risk of harm.> These statutory provisions are

elaborated in the Board’s rules. Specifically, Staff asserted violations of:

» 22 Texas Administrative Code § 217.11(1)(A) (requiring nurses to know, and
conform to, the Texas Nursing Practice Act, Board rules and policies, and federal,
state, and local laws, rules, or regulations affecting current area of nursing practice);

= 22 Texas Administrative Code § 217.11(1)(J) (requiring nurses to know,
recognize, and maintain professional boundaries of the nurse-patient relationship);

= 22 Texas Administrative Code § 217.12(1)(A) (sanctioning careless, or repeated,
failure, or inability to perform nursing in conformity with the minimum standards
of acceptable practice); and

= 22 Texas Administrative Code § 217.12(6)(D) {sanctioning violations of the
professional boundaries of the nurse-patient relationship, including sexual,
emotional, or financial exploitation of a patient, or a patient’s significant other(s)).*

! Staff Exhibit (Staff Ex.) 3; Respondent Ex. 5.
2 Tex. Occ. Code § 301.452(b)(10).

3 Tex. Occ. Code § 301.452(b)}(13).

414,
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“Professional boundaries™ are appropriate limits which should be established by the nurse

in the nurse-patient relationship due to the nurse’s power and the patient’s vulnerability.
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relationship that promotes patient dignity, independence, and best interests, and requires nurses to
refrain from inappropriate involvement in a patient’s personal relationships, and/or pursuit of

personal gain at a patient’s expense.’

If the Board finds a nurse committed sanctionable conduct, the Board will enter an order
1mposing one or more sanctions listed in Texas Occupations Code § 301.4531), up'to and including
licensure denial, revocation, suspension, and/or other ;disciplinary action.’ The Board may also
require the nurse to submit to care, counseling, or treatment by a health provider designated by the
Board as a condition of obtaining, or renewing, his or her license, to include: (1) an educational
program, including a remedial one, or counseling; or (2) practice for a specified period under the

direction of a nurse designated by the Board.’
Board Rule 213.33(b) sets out a disciplinary matrix (Matrix), which classifies offenses by
Tier and Sanction Level. The Matrix is designed to match the severity of the sanction imposed

with the nature of the violation, taking into account mitigating and aggravating factors.?

Staff must prove its charge by a preponderance of the evidence.?

’ 22 Tex. Admin. Code § 217.1(29).

® Tex. Occ. Code § 301 4353(a)(1)-(7).

7 Tex. Occ. Code § 301.453(b).

8 22 Tex. Admin. Code § 213.33; see also Tex, Occ, Code $ 301.4531.
% 1 Tex. Admin. Code § 155.427.
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IIl. DISCUSSION

Staff offered eleven exhibits, which were all admitted, and called five witnesses.

Respondent offered twenty exhibits, of which fifteen were admitted.

Staff called the patient’s sister, C.D.; Sharon Downs, who is C.D.’s and S.D.’s mother; and
Respondent. Staff also called Dr. Timothy Proctor, a forensic psychologist and testifying expert,

and Dr. Jolene Zych, a Board consultant and expert in nursing practice, policy, and ethics.

Respondent testified on his own behalf during the presentation of his case. He also called

Scott Doherty, Board Investigator, to testify about complaint investigation procedures.

A. Fact Witnesses

1. C.D., the Patient’s Sister

Staff called C.D., the patient’s 17-year-old sister, who lives in the Downs family home
with her parents and four siblings between the ages of five and sixteen. C.D. testified by phone

about her communications with Respondent, and how certain interactions made her uncomfortable.

C.D. said Respondent watched her walk down the stairs, told her she was beautiful, and
said he was surprised she did not have a boyfriend. He gave C.D., and each of her siblings, $20
gitt cards for Christmas. Respondent also gave C.D. $100 for her 17th birthday. She found this gift
unsettling due to the amount, and because her siblings did not receive similar gifts on their

birthdays.

C.D. testified she initially ignored Respondent’s request for a birthday hug, but agreed after
several requests. She stated the hug made her particularly uncomfortable because it was a
chest-to-chest hug, rather than shoulder-to-shoulder. C.D. noted that Respondent did not hug her
siblings.
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C.D. testified about an incident in March 2018, when Respondent came upstairs and

knocked on her bedroom door. This was unusual because he worked with S.D. on the ground floor,

= N K I s s
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and-Respondent’s-regalar-duties-did-not-t
QLI AN <l

end, and he always gave an end-of-shift report. C.D. did not normally receive end-of-shift reports,

and Respondent’s presence on the second floor outside her bedroom door made her uncomfortable.

C.D. also described an incident in April 2018, when Respondent threw her a note while
they were in the car while her mother drove. It read, “I heart C,” and had a phone number on it.
This incident caused C.D. to feel particularly unsafe around Respondent because she believed he
had a sexual interest in her. She reported this incident to her mother, which led to Respondent’s

termination.

Finally, C.D. testified Respondent’s behavior caused her significant distress, and she feels
bad about the stress and pain it caused her parents because they were worried about her, It was

also difficult to find a permanent nurse for S.D. to replace Respondent.
2. Sharon Downs, $.D.’s and C.D.’s Mother

Mrs. Downs testified by phone about her interactions with Respondent before and after she
became aware of his inappropriate actions towards C.D. She also testified about her interactions

with her daughter after she learned about the note.

Mrs. Downs said Respondent was referred by a case manager to-provide 8.D. with skilled
nursing services. He worked one shift a week on Sundays for approximately one and a half to two
years. In addition to S.D. and C.D., the Downs family has three other children. S.D. requires
skilled nursing inventions at home, including medication administration; ongoing vital signs and
other assessments related to a kidney transplant; and monitoring of several other medical

disabilities. S.D. has a developmental disability and is “non-verbal.”

Mrs. Downs testified S.D.’s complex medical needs have required home-based skilled

nursing interventions since birth. Home health services generally involves shift work. As a result,
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it was not uncommon for different nurses to work with S.D. in a given week. Mrs. Downs
attempted to keep these relationships professional, but when a nurse regularly worked with S.D.,
the family may come to know him or her better over time. This was the case with Respondent,
with whom she was professional to ensure her son received proper care, but with whom she also
developed a “friendly” relationship. When S.D.’s nursing needs were met, and Respondent had

time during his shift, the two would speak about his family, and growing up in El Salvador.

Respondent gave S.D. gifts, including a walker and racecar bed, which Mrs. Downs did
not find inappropriate. She stated he also gave each sibling a $20 gift card for the holidays. When
Respondent mentioned he wanted to give C.D. a gift of $100 for her birthday, Mrs. Downs told
him he did pot need to do that. She testified she was not aware Respondent had given C.D. the

money until her daughter’s deposition.

Mirs. Downs explained that she was generally responsible for handling S.D.’s nursing staff,
rather than her husband. She stated she would not characterize Mr. Downs’s behavior towards
Respondent as overprotective of C.D. She instead observed a friendly and appropriate relationship
between Respondent and Mr. Downs. Mrs. Downs testified she usually spoke with Respondent at
the end of his shift to receive a report, rather than her husband. On rare occasions, when neither

she nor her husband were available, C.D. might receive end-of-shift report from Respondent.

Mrs. Downs testified she was generally aware of Respondent’s comments about her
daughter’s appearance, but she did not have a full picture of the impact on C.D. until later. Had
she known, she would have intervened sooner. She further testified she first became aware
Respondent made C.D. fee] unsafe after he gave her daughter the note, and after C.D. confirmed
the note had Respondent’s phone number on it. Mrs, Downs reported the incident to his employer,

and Respondent did not return to the Downs family home.
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3. Respondent

Respondent testified about his employment history and providing skilled nursing care to

S.D. He said that he liked working with $.D., and for the Downs family. Respondent also described

his interactions with C.D.

Respondent testified his behaviors towards C.D. were appropriate and professional, and he
disputed he made one or more sexual overtures towards her. Respondent insisted this case was
nothing but a misunderstanding between himself, C.D., and Mrs. Downs, and stated he felt the
misunderstanding may stem from Mr. Downs’s overprotective nature. Respondent attributed
certain behavior to cultural differences between himself and the Downs family, or perhaps his
intentions were misunderstood because English is not his first language. He further testified he felt
as a grandfather would towards C.D., and denied needing counseling to gain insight into his

conduct.

Finally, Respondent testified hié lack of intent to harm or scare CD was not fairly
considered by his former employer before he was fired, or by the Board throughout the
investigative process. He added that since being terminated from employment with Epic Health

care, he has continued working as a nurse without incident.
B. Staff’s Expert Witnesses

1. Dr. Timothy James Proctor, Ph.D., ABPP

Dr. Timothy Proctor is board certified in forensic psychology. He testified regarding his
clinical impressions and opinions, treatment recommendations, and recommended limitations on
Respondent’s license.

Dr. Proctor is a licensed sex offender treatment provider, and completed a sex offender

evaluation of Respondent in September 2018. He testified Respondent does not have a known or

suspected history of sexual violence, or other sexual misconduct. Dr. Proctor further explained
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Respondent is not a sex offender, and was not charged with a criminal offense in connection with

the conduct alleged here.

Dr. Proctor said he reviewed the records Staff provided, and evaluated Respondent for over
four hours on July 30, 2018, including two hours of clinical interview and two hours of
psychological testing. The evaluation was designed to determine if Respondent can perform the

essential job functions of nursing in a safe and effective manner.

Evaluation methods included clinical review, observation/mental status examination, and
personality testing using the Personality Assessment Inventory (PAI). Dr. Proctor explained the
PAI is the only assessment he used with Respondent because other assessments evaluate a
propensity to re-offend after being charged with, or convicted, of a crime, which is not the case
here. According to Dr. Proctor, the PAI is a short assessment that is more appropriate in a civil
context, like here, where the Board alleges Respondent committed a licensure violation. Further,
because English is Respondent’s second language, Dr. Proctor chose the PAI because its language

and questions are straightforward, and the test better accounts for linguistic differences.

Dr. Proctor testified the PAI provided two key pieces of information, the first being
whether Respondent responded in a forthright manner on this portion of the evaluation, and in a
manner that would not deceive the evaluator. The results indicated Respondent approached the test
by denying minor faults and flaws, and presented himself in an overly favorable manner.
Dr. Proctor opined Respondent’s responses suggested he was not being honest. The second piece
of information the PAI yielded was whether Respondent may have psychological difficulties not
specific to sexual disorders, or other dysfunction. Based on the results of this part of the evaluation,
Dr. Proctor had concerns about Respondent’s ability to safely and effectively perform the essential

job functions of nursing practice, and he recommended stipulations on Respondent’s license.

Finally, Dr. Proctor pointed to conceming behaviors, including Respondent’s secrecy in
giving C.D. the note, and its inappropriate content given her relationship to the patient, and her

age. Due to Respondent’s failure to acknowledge wrongdoing, or even see the situation from
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another perspective, Dr. Proctor recommended counseling. He also recommended Respondent

work under supervision, and only with adults, for a period of two years.

2, Jolene Zych, Ph.D., RN, WHNP-BC, Nursing Consultant, APRN

Dr. Jolene Zych, a Board nursing consultant, is an Advanced Practice Registered Nurse
(APRN), and an expert in nursing standards. In addition to bachelors and master’s degrees in
nursing, she has a Ph.D. in public policy and administration. Her duties include answering
questions from the public, legislators, and nurses on a range of nursing practice topics. Dr. Zych

is familiar with Board rules and policies with respect to all levels of nursing practice.

Dr. Zych testified concerning the boundaries in the nurse-patient relationship, and the
importance of maintaining appropriate boundaries with patients, and family members, because of
the power the nurse has over a patient’s care. She explained that educating a patient, and his or her
family members, to assist them in making informed choices, is a nurse’s duty, A nurse must,
howévek, maintain professional boundaries so as not to abuse the power differential in these
relationships. Dr. Zych said that maintaining boundaries in the relationships between a nurse, his
or her patient, and the patient’s family, is also critical to ensuring a patient receives appropriate
home-based care. Boundary violations involving sexual misconduct are addressed in Board rules

and policies, and the ethical code governing the profession.

Dr. Zych testified the Board’s goal in disciplining licensees is remedial, rather than
punitive, and the goal of any Board intervention is protecting the public from nursing practice that

may harm a patient, or family member(s).

Dr. Zych explained Board policy on consideration of mitigating and aggravating factors.
She testified Respondent’s lack of understanding of the nature of his conduct is an aggravating
factor. She said Board rules and policies indicate a nurse’s intent, or motive, underlying the
conduct is not relevant, contrary to Respondent’s argument. The Board also considers as
aggravating factors the repeated instances of conduct, and S.D.’s, and his family members’,

enhanced vulnerability due to S.D.’s extensive home-based nursing needs. Dr. Zych explained the
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Board requires a licensee to engage in certain mitigating steps, including rehabilitative efforts.

Here, Respondent did not voluntarily seek counseling, or other rehabilitative services.

Dr. Zych testified regarding the disciplinary sanctions and stipulations sought, based on
the Matrix. She explained the purpose of the Matrix is to give guidance to the Board and to SOAH
when considering disciplinary action against a nurse. The Matrix addresses various behaviors, and
sets out different Sanction Levels (1, 11, and I11) for different types of conduct. It then classifies the
conduct into Tiers (I, II, and 1II), depending on the conduct’s severity and number of instances.

The Matrix then prescribes the appropriate range of disciplinary sanction(s).

Dr. Zych testified the unprofessional conduct alleged here does not fall under the first tier
of offenses because Respondent engaged in repeated acts of unethical, and/or unprofessional
conduct, which is best classified as a second tier offense. Dr. Zych further explained Sanction

Level I is most appropriate here, in light of the potential for serious injury to S.D. and C.D.

Finally, Dr. Zych concurred with Dr. Proctor’s recommendation concerning Respondent’s
nursing license, including a two-year probated suspension, which would allow Respondent to

continue to practice as an LVN, subject to any restriction(s) the Board imposes.
C. Scott Michael Dehorty, Board Investigator

Respondent called as a witness Scott Dehorty, who is an experienced Board Investigator,
including in investigations with a sexual component. His job duties include reviewing complaints
and giving notice to licensees, issuing subpoenas and affidavits, and implementing any law

enforcement instructions concerning a particular nurse.

Mr. Doherty testified about the investigatory process generally, including how nurses
receive notice of the complaint, and investigation, that includes the specific allegation(s), and are
given an opportunity to respond. He testified Respondent was given such an opportunity during
the investigation. Mr. Doherty explained that Board investigation teams include an investigator,

supervisor, and director of enforcement. The team in this case did not seek additional evidence
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before filing formal charges, and also requested a sex offender evaluation. The investigative

process followed a typical course for an alleged boundary violation, according to Mr. Doherty.

Mr. Doherty testified he did not speak with C.D. because she was a minor, and instead
interviewed Mrs. Downs. Both C.D. and her mother provided witness statements and deposition
testimony. Finaily, Mr. Doherty testified he interacted with Dr. Proctor, who is not a Board

employee, only to transfer evidence in advance of Respeondent’s evaluation.
1V, ANALYSIS

The Texas Board of Nursing regulates the practice of nursing in Texas. Board standards
establish a minimum acceptable level of nursing practice for each level of licensure. Failure to
meet these standards may result in Board action against a nurse’s license. The evidence
demonstrated Respondent engaged in unprofessional conduct in the practice of pursing with regard
to his interactions with C.D., and failed to demonstrate knowledge of applicable law, regulations,
and Board rules and policies. Respondent also failed to conform his conduct to the minimum

standards of acceptable practice by violating professional boundaries.
A. Texas Occupations Code Violations

1. Texas Occupations Code § 301.452(b)(10) (unprofessional conduct that is likely
to deceive, defraud, or injure a patient or the public)

Staff alleged Respondent’s conduct was likely to injure S.D. because it could have created
confusion between Respondent’s needs and those of his patient, Staff further alleged Respondent’s
conduct may have caused S.D. delayed distress. S.D. is an individual whose complex medical
needs require extensive home-based skilled nursing care. He is non-verbal, and relies on caregivers
to meet all needs. However, the evidence did not establish an injury to S.D. stemming from

Respondent’s conduct or nursing care.

The statute contemplates injury not only to the patient, but to others. The evidence showed

that C.D. was harmed by Respondent’s conduct. She experienced distress at what she believed
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were sexual overtures, and was scared in her home as a result. The ALY concludes Respondent’s

conduct as to C.D. is grounds for discipline under Texas Occupations Code § 301 452(b)(10).

2. Texas Occupations Code § 301.452(b)(13) (failure to adequately care fora patient,
or conform to the minimum standards of acceptable nursing practice in a manner
that exposes a patient, or other person, unnecessarily to risk of harm)

The evidence showed Respondent failed to conform his conduct to \ minimum standards
of nursing practice by exposing his patient’s family member to harm. He treated C.D. in an
unwelcome manner, made her uncomfortable, and caused her distress. The ALJ concludes

Respondent’s conduct is grounds for discipline under Texas Occupations Code § 301.452(b)(13).

B. Violations of Specific Board Rules

1. 22 Texas Administrative Code § 217.11(I1)(A) (requiring nurses to know and
conform to the Texas Nursing Practice Act, Board rules and policies, and federal,
state, or local laws, rules, or regulations affecting current practice area)

Respondent demonstrated unfamiliarity with certain principals of maintaining appropriate
professional boundaries with patients, and family members, so as to avoid disrupting the power
dynamics in the nurse-caregiver relationship(s), and failed to conform his conduct to applicable
legal provisions. The ALJ concludes Respondent’s conduct is grounds for discipline under

22 Texas Administrative Code § 217.11(1)(A).

2. 22 Texas Administrative Code § 217.11(1)(J) (requiring nurses to know,
recognize, and maintain professional boundaries of the nurse-patient rel ationship)

LVNs must know, recognize, and maintain professional boundaries of the nurse-patient
relationship.'® Respondent failed to maintain professional boundaries by interacting with C.D. in
a manner that demonstrated lack of understanding of professional boundaries, and how to form
and maintain them. The ALJ concludes Respondent’s conduct is grounds for discipline under 22

Texas Administrative Code § 217.11(1)(J).

1022 Tex. Admin. Code § 217.11(1)(J).
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3. 22 Texas Administrative Code § 217.12(1)(A) (careless, or repeated, failure, or
inability to perform nursing in conformity with the minimum standards of
acceptable practice)

Board Rule 217.12(1)(A) prohibits conduct such as careless or repeated failure, or
otherwise showing an inability to perform nursing in conformity with the minimum standards of
acceptable practice as set out in Board Rule 217.11."" As discussed above, Respondent’s conduct
. crossed professional boundaries in violation of Board Rule 217.1 1{1){(A)} and {J) with respect to
his interactions with C.D. Therefore, Respondent is subject to discipline under Texas
Administrative Code § 217.12(1)(A).

4, 22 Texas Administrative Code § 217.12(6)(D) (violation of professional
boundaries of the nurse-patient relationship, including sexual, emotional, or
financial exploitation of a patient, or a patient’s significant other(s))

Respondent’s conduct towards C.D. violated professional boundaries. He acted in an
inappropriate manner towards ,,h,ef given. her age and her ,rclationshi‘p, to the patient. The ALJ
concludes Respondent is subject to disciplinary action under Texas Administrative Code
§ 217.12(6)(D).

C. Sanction Analysis

The evidence established Respondent competently provided skilled nursing services to
S.D., and this conduct met minimum acceptable professional standards.’? The below discussion
therefore focuses on Respondent’s actions towards S.D.’s older sister, C.D., and whether his

conduct is sanctionable.

Dr. Zych testified that, analyzed under Texas Occupations Code § 301.452(b)(10), or
§ 301.452(b)(13), a Tier 11, Sanction Level II classification is appropriate, and concurred with

Dr. Proctor’s recommendations regarding Respondent’s nursing license. The ALJ agrees.

'} 22 Tex. Admin. Code § 217.12(1)(A).
2 Tex. Admin. Code § 217.12(1)(A).
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A Tier | offense under Texas Occupations Code § 301.452(b)(10), is an isolated failure to
comply with Board rules without adverse patient effects, or conduct involving minor, unethical
conduct, where patient safety is not at risk.'* A Tier III offense ir_1volv'es failure to comply with a
substantive Board rule resulting in “serious patient harm,” repeated acts of unethical behavior, or

unethical behavior that results in harm to a patient, or public.

Respondent’s conduct best fits in Tier I1. It was not isolated, or minor, and instead involved
a series of incidents that made C.D., an underage girl, uncomfortable, and caused her distress,
taking the conduct out of Tier I. Respondent’s actions posed a serious risk of harm to C.D.’s
emotional state, and thus could be classified in Tier IIl. However, the minimum sanctions the
Matrix prescribes for Tier III are suspension or revocation. Respondent’s conduct supports a
probated license suspension, but did not rise to the level requiring revocation. Tier I also covers
unprofessional conduct “resulting in serious risk to patient or public safety,” and best matches
these facts. Within Tier I, Sanction Level Il calls for denial or suspension. Dr. Zych opined only
the latter is appropriate here, and the ALJ agrees. The proposed restrictions would allow
Respondent to continue supervised practice for a period of time sufficient to allow for counseling.

The ALJ endorses the recommended sanction and stipulations.

Tier 11 is also the most appropnate classification under Texas Occupations Code
§ 301.452(b)(13). A Tier I offense is practice below minimum standards with “low risk of patient
harm,” and a Tier 11l offense is practice below minimum standards with “serious risk of harm or
death that is known, or should be known.” Tier Il covers practice falling below minimum standards
with “patient harm, or risk of patient harm.” Respondent’s conduct did not injure his patient, S.D.,
but injured C.D. For these reasons, the ALJ recommends Tier II, Sanction Level II, as prescribed

by the Matrix."*

' The applicable sanction tiers and levels are listed in the Matrix. 22 Tex. Admin. Code § 217.33(b).

' Sanction Level Il (Tier II) is similar to Sanction Level I (Tier II), which lists license denial, suspension, revocation,
and voluntary surrender as possible options. The ALJ finds only suspension suitable, because Respondent appears
capable of remediating his practice issues with counseling aimed at gaining insight into his conduct.
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The Board considers aggravating and mitigating factors, including the number of events,

and patient vulnerability.!* Respondent’s conduct towards C.D. crossed professional boundaries

nrseparate eidents iirviarcira

therconduct by Respondent was sexual
in nature, and this made her uncomfortable. While his inappropriate behaviors were aimed at C.D.,
rather than S.D., Respondent’s contact with 'CD. was made possible by the nurse-patient
relationship with S.D. He abused his role as a caregiver to S.D. by his conduct towards S.D.’s

. family member.

Board Rule 213.33(c) directs the Board to consider mitigating factors. These include lack
of evidence of injury to S.D.; Respondent’s practice history, which does not show any other
disciplinary actions; and his reportedly successful employment as a nurse since leaving Epic
Health Care. A course in nursing jurisprudence and ethics is required as a part of all Board orders

under Board Rule 213.33(f), and is therefore required in this case.

The ALJ agrees with the recommended sanction and stipulations, and makes the following

Findings of Fact and Conclusions of Law.

Y. FINDINGS OF FACT

1. The Texas Board of Nursing (Board) issued Licensed Vocational Nurse (LVN) License
No. 330947 to Jose Orlando Diaz (Respondent) on June 24, 2013.

2, Respondent was born and raised in El Salvador. His native language is Spanish, but he
speaks English. Respondent first obtained an LVN license in 2000, and worked in the
Veterans Affairs system for approximately fifteen years before transitionin g to-home health
care.

3. Respondent does not have & history of sexual violence, or other sexual misconduct, and is
not a sex offender.

4. Respondent was hired by Epic Health Care in January 2016 to provide home health
services. He worked in the Downs family home for approximately one and a half to two
years providing skilled nursing services to S.D. Respondent worked with S.D. on the
ground floor, and did not usually come up to the second floor.

15 Tex. Occ. Code §§ 301.452(b)(10); (b)(13).
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10.

11.

12.

13,

S.D. has four siblings, including C.D., who was seventeen years old in 2018. Her bedroom
is on the second floor. Except on rare occasions, Respondent gave an end-of-shift report to
Mr. or Mrs. Downs. In March 2018, he came upstairs and knocked on C.D.’s bedroom door
to present end-of-shift paperwork. This interaction made her uncomfortable.

Respondent gave $.D. and his siblings, including C.D., $20 gift cards around the holidays.
He also gave C.D. $100 for her birthday, which she found unsettling due to the amount,
and because her siblings did not receive similar birthday gifts.

C.D. was troubled by Respondent’s repeated requests for a birthday hug but eventually
acquiesced. The hug made C.D. uncomfortable because it was a chest-to-chest hug rather
than shoulder-to-shoulder. Respondent did not hug C.D.’s siblings.

C.D. was also distressed by other interactions with Respondent, including when he watched
her walk down the stairs, told her she was beautiful, and said he was surprised she did not
have a boyfriend.

In Apnl 2018, Respondent was in the car with C.D. while Mrs. Downs drove, and he gave
C.D. a note that read, “I heart C” with his phone number on it. C.D. told her mother, and
Mrs. Downs reported the incident to Respondent’s employer. He was later fired.

Respondent now works at another home health care company providing skilled nursing
care to a medically complex patient.

(Staff) of the Board opened an investigation into Respondent’s conduct and referred
Respondent for a sex offender evaluation as part of the investigation. A board certified
forensic psychologist conducted a psychological evaluation in July 2018 and submitted a
report in September 2018, recommending sanctions and other restrictions, to include
counseling aimed at increasing Respondent’s insight into his conduct.

On May 29, 2019, Staff sent Respondent a Notice of Hearing and Formal Charges. The
notice and formal charges contained a statement of the time, place, and nature of the
hearing; a statement of the legal authority and jurisdiction under which the hearing was to
be held; a reference to the particular sections of the statutes and rules involved; and either
a short, plain statement of the factual matters asserted or an attachment that incorporated
by reference the factual matters asserted in the complaint or petition filed with the state
agency.

On August 5-6 and September 12, 2019, Administrative Law Judge (ALJ) Kathryn J. Lewis
convened the hearing on the merits at the State Office of Administrative Hearings (SOAH)
in Austin, Texas. Assistant General Counsel Helen Kelley represented Staff. Respondent
appeared at the hearing and was represented by attorney Rex A. Manaster. After the
hearing, Respondent represented himself for the remainder of the case. The record closed
on December 20, 2019, with the filing of closing briefs.
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VI. CONCLUSIONS OF LAW

—t
.

The Board tras jurisdiction over ficensing and-disciptine of nurses- Tex- OccCode th30T

SOAH has jurisdiction over contested cases referred by the Board, including authority to
issue a Proposal for Decision with Findings of Fact and Conclusions of Law. Tex. Occ.
Code § 301.459; Tex. Gov’t Code ch. 2003.

Respondent received proper notice of the hearing on the merits. Tex. Oce. Code §§
301.454, .458; Tex. Gov't Code §§ 2001.051-.052.

Staff had the burden of proof by a preponderance of the evidence. 1 Tex. Admin.
Code § 155.427.

Respondent is subject to sanction because he failed to meet minimum standards of nursing
practice requiring nurses to know and conform to the Texas Nursing Practice Act and
Board rules, and to recognize and maintain professional boundaries of the nurse-patient
relationship. Tex. Occ. Code § 301.452(b)(13); 22 Tex. Admin. Code § 217.11(1)(A), (3).

Respondent is also subject to sanction because he committed unprofessional conduct by
repeated failure to perform nursing in conformity with minimum standards. of nursing
practice, including violating the professional boundaries of the nurse-patient relationship.
Tex. Occ. Code § 301.452(b)(10); 22 Tex. Admin. Code § 217.12(1XA), (6)XD).

The Board may impose a disciplinary sanction which can range from remedial education
to revocation of a nurse’s license and which may include requiring the nurse to submit to
care, counseling, or treatment by a health provider designated by the Board as a condition
of obtaining or renewing a license. Tex. Occ. Code § 301.453; 22 Tex. Admin. Code
§ 213.33(e).

To determine the appropriate disciplinary sanction to be imposed in this case, the Board
must consider the factors set forth in 22 Texas Administrative Code § 213.33(c) and the
Board’s Disciplinary Matrix (22 Texas Administrative Code § 213.33(b)). In-this case, the
Board may consider aggravating factors such as the number of events and patient
vulnerability. The Board may also consider as mitigating factors the lack of evidence of
harm to the patient, S.D.; Respondent’s practice history showing nc other disciplinary
actions before 2018; and Respondent’s successful employment as a nurse afler his
employment with Epic Health Care ended in April 2018.
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VII. RECOMMENDATION

Based on the above Findings of Fact and Conclusions of Law, the ALJ recommends the
Board sanction Respondent as follows: a two-year probated sentence, to include (1) a course in
nursing jurisprudence and ethics; (2) restriction to work solely with adult clients, and under
supervision; (3) counseling focused on increasing insight into the nature of the conduct underlying

the allegations; and (4) such other provisions as the Board sees fit to prescribe.

SIGNED February 18, 2020.

STATE OFFICE OF ADMINISTRATIVE HEARINGS
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JOE O DIAZ

972 922 8282 orlewisville@hotme:il. com | 6900 Curry Dr., The Colony, TX 75056

March 3, 2020

State Office of Administrative Hear ing
Austin Office

State of Texas

300 West 159, Ste. 504

Austin, TX 78701

Re: SOAH DOCKET NUMBER 507-19-3433-- RIGHT TO A FAIR TRIAL.

Sent via fax #512 322 2661

 Dear SOAH:

Before the inability of this court to figure out the truth about the matters herein presented and after 3 days of
deliberations and yet youstill prodi 1cing wrong and deceitful information, | have no choice but to appeal to my
constitutional right of the “Sixth Ainendment”. The key for a fair trial in this matter was a good objective
psychotogical evaluation. The Boarc! manipulated about what information the psychologist needed to produce. So, :
the psychologist showed confusion ind had testified that because of Defendant received a gift, then it was the mam
factor for Respondent to be at fault. He also stated he did not interview the Defendant because he had enough ;
written information. And he admitvad of not having the adequate test for this kind of evaluation.

Anote waswritten with “} (heart) ¢, text me_ _____ (phone number)) Mr. Manaster, Attorney, explained me that
for the US culture is delivered in a romantic way. However, for Hispanic cutture is delivered in either romantic way |
or in a friendly way. Well in this pa-ticular case it wasdonein a friendly way, mainly because there is no indication f
of any other event or approach directed i that way. The whole idea was to maintain a good patient relation and
family relation in good terms. So, this action was merety of a cultural crush. Beside | needed to keep her phone
number in the case | needed rerrind her to come down and get the end-of-shift report. She did not realize about
the tme and left me waiting for good two and a half hours, once.

The note was written and deliverec within 3 minutes and had no explanation about the purpose of it so created
confusion leading to this complaint



i am doing my own self-defense and | have previousty requested information on how to get transcripts since
November 5, 2019 and | never received any response.

Therefore, | now demand this cour: admit and attach a second psychologist evaluation from an independent provide}
of my selection as an effort to bring a fair triat.

Sincerely, ,

Cc: Hellen Kelley

Sent via fax #512 305 8101



i. L0
2. U.S. Constitution
3. Sixth Amendment

Amendment VI

1. In alf criminal prosecutions, the accused shail enjoy the right to a
speedy and public trial, by an impartial jury of the state and district
wherein the crirne shali have been committed, which district shall have
been previously ascertained by law, and to be informed of the nature
and cause of the: accusation; to be confronted with the withesses
against him; to have compulsory process for obtaining witnesses in his
favor, and to have the assistance of counsel for his defense.

2. Right to a fair trial _
A izl which is abserved by trial jisdge without being partial is a fair trial. Various rights associated with a fair trial are
exglicilly proclaimed in Article 10 of the Universal Declaration of Human Righis, the Sixth Amendment to the United
States Constiution, and Articte § of the European Convention of Human Rights, as welf as numerous other ‘
constitufions and declarations thrughout the workd. There is no binding intemational faw that defines what is nof a fair

(=4 ?crexa:miejﬁaeﬁgmmaiwyfriatanﬂaﬁzeﬂmntwme&smmﬁmnaﬁmicaaim‘

In administrative proceedingsiedit

Both the European Court of {4uman Rights and the Iter-American Court of Human Rights have
clarified that the right to a fai- trial applies not only to judicial proceedings, but also administrative
proceedings. if an individual's right under the law is at stake, the dispute must be determined
through a fair process &




JOSE O DIAZ

972 922 8282 | orleiwisvitle@hotmait.com | 6900 Curry Dr, The Colony, TX 75056

Novet_nber 5,2019

STATE OFFICE OF ADMINISTRATIVE HEARINGS
AUSTIN OFFICE

STATE OF TEXAS

300 WEST 15™ ST, STE 504

AUSTIN, TX 78701

Re: SOAH.DOCKET NUMBER: 507-1¢-3433

Dear SOAH:

i am requesting a copy of the transcript of the case against the Texas Board of Nursing. Please let me know how
much the cost will be and the instructions on how to pay it.




2 BEFORE THE STATE OFFICE
3 OF
4 ADMINISTRATIVE HEARINGS
5 |} TEXAS BOARD OF NURSING, CaseNo.: 507-19-3433
6 » Plaintiff,
7 Hvs PROPOSAL FOR DECISION
8 }1JOSE ORLANDO DiAZ, _
-9 Defendant
10 The staff (st:1ff) at the Texas Board (Board) of Nutsing proposes disciplinary action against the
11 {}License VocationalNurse (LVN) license held by Jose Orlando Diaz (liespondent) for failing to conform to the
12 |} minimum acceptable standards of nursing practice, violating the boundaries of the nurse-paticnt relationship, and
13 }{unprofessionalconduct.
14 The Adminitrative Law Judge (AU) concludes Staffmet its burden of) pméf by a pmpoudgmnce
il 5 [{ofthe evidence. Accordingly, :he ALJ récommends the board sanction Respondent with a- two-year probated
16 |{suspension of his nursing license, and (1) a course in nursing jurispmdence and ethics; (2) restriction to work solely
17 {f with adult paticais; and (3) connseling focused on increasing insight into thenature of the conduct underlying the
18 || allegations.
19
20 L NOTICE, JURISDICTION, AND PROCEDURAL I!ISTOI}Y
21
22 Notice and jurisdiction were undisputedand are set forth in findings of Factand Conclusions of
23 |}Law. ALY KathrynJ Lewis conveneda hearing on the merits on August 5-6,2019, and September12, 2019, atthe
24 |{SiateOffice of Administrative Hearings (SOAH) in Austin, Texas.
25 Assistant General Counsel Hellen Kelley appeared,and represented Staff. Respondent was
26 |jrepresented before and during the hearing by attorney Rex A Manaster. Respondent infqnned the ALJ afterthe
27 {|hearing thathe was no longer represented by Mr. Manaster,and was given an opportunity to find other counsel to
28
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file closing arguments. Respondent instead represented himself for the reminder of the case. The record closed on

| December 20, 2019, after the parties filed closing briefs.

iL STAFF’S FORMAL CHARGE AND APPLICABLE LAW

In April 2018, Respondent wasemployed as an LVN with Epic Health Care in Dalias,

Texas, and assigned to provide skilled nursing carc to patient S.D. Staff’s formalcharge asserts Respondent violated
the boundaries of the nurse-patient relationship by giving C.D., thepatient’s 17-year-old sister, a note with a heast
and his phone number on it. Stz ffcontends Respondent’s conduct was likely to injure S.D. becauseit would have
created confusion between Resondent’sneedsand those of his patient, *2 and because S.D. could experience
delayed distress. 15 ?2

The TexasNursing Prictice Act, Texas Ogcupaﬁons Codetitle 3, subtitle E, chapter301, gives the Board
authority to discipline nurses for, amongotherthings, (1) unprofessionalconduct in the practice of nursing that is
likely to decei\(e, defraud, or injure a patient, or the public. These statutory provisions are elaborated in the Board’s

tules. Specifically, Staffassert:d violations of:

« 22Texa: Administrative Code article 217.11(1}A) (requiring nurses to know, and conform
to, the Texas Nursing Practice Act, Board rules and policies, and federal, state,and local laws, rules, or regulations :
affecting current area of nursing practice).

« 22 Texnis Administrative Code article 217.11(1)J) (requiring nurses to know, recognize,
and maintain professional bowdaries of the nurse-patient relationshjlp).

. 22 Texas Administrative Code article 217.12(1)}A) (sanctioning careless, or repeated,
failure, or inability to perform nursing in conformity with the minimum standards of accéptable practice); 2 and

- 22 Texas Administrative Code arficle217.12(6XD) (sanctioning violations of the
professional boundaries of the nurse-patient relationship, including sexual, emotional, or financialexplbitationof a

patient’ssignificant other(s). 4 P3

1 Staffexhibit (staffex.) 3; Respondentex. 5.
PROPOSAL FOR DECISION - 2




2 Tex. Oce. Code article 301.452(b)(10).

3 Tex. Occ. Code article 301.4:2(bX13).

4 Id
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|72 Respondent states Patientha d already been on a Iotof distress due to his medical condition. Nursing care may

denial, revocation, suspension, and/orother disciplinary action ¢ The Board may also require the nurse to submit to ;

2 The Boardand ALJ still pro: lucing deceitful nformation about this case. After three days of deliberations.

Respondent had no romanticnursexual affairwith C.D. Respondent was fecusing on patient care thoroughly,

help him to soothe some of tha': distress. Respondent was not to cause stress to S.D.
# Respondent stateshad only. rompliments of an excellent nursing service during the course of employmentatthe
Downs. Statementsby C.D. was shockingly surprising.

23 Respondent statesneverha«l any romantic nor sexualaffair with CD. Relationship was merely of a friendship.

“Professional boundaries™ arc appropriate limits which would be stablished by the
nurse in the nuse-paticni relationship &ue to nurse’s power and the patient’s vainerability. Mamtenance of
boundariesrefers to providing nursing within the Lmits ofthe nurse-patient relationship that prometes patient
dignity, independence, and bes: interests, and requires nurses to refrain from inappropriate involvementin a
patient’s personal relationships, and/orpursuit of personalgain ata patient’sexpenses®,

11 the board finds a nurse committed sanctionable conduct, the board will enter an ordes

imposing one or more sanction s listed in Texas Occupations Code (article 301.4531),up to and including licensure
care, counseling, or treatmenthy a health provider designated by the Board asa condition of obtaining or renewing,

his or her license, to include:(1) an educationalprogram, including a remedialone, orcounseling; 0x(2) practice foraf

specified period under the direction ofa nurse designated by the Board.’
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Board rulé 213.33(b) sets outa disciplinary matrix (Matrix), which classifies offenses by Tier and
Sanction Level. The Matrix is ¢iesigned to match the severity of the sanction imposed with the nature of the
violation, taking into an accourit mitigating and aggravating factors. 3

Staffmust pryve its charge by a preponderance of the evidence and without coercion or extortion

butmerely by the presented evidences, with a clear, and impartial process.

322 Tex. Admin. Code art. 217.1(29).

§ Tex. Oce. Code art. 301453 )1)-(7).

7 Tex. Code art. 301.453(b)

% Tex. Adm. Code art. 213.33; 1iee also Tex. Occ. Code art. 301.4531

? Tex. Admin. Code

HL DISCUSSION

Staffoffered eleven exhibits, which were all admitted, and called five witnesses. Respondent
offered twenty exhibits, of whih fifteen were admitted.

Staff called the patient’ssister, CD, ; Sharon Downs, who is C.D.’s and S.D.’s mother; and Respondent,
Staffalkocalled Dr. Timothy Froctor, a forensic psychologist and testifying expert, and Dr. Jolene Zych, a Board
consultant and expert in nursin:; practice, policy, and ethics.

Respondent testified on his own behalf during the presentation of his case. He also called Scott Doherty,

Board investigator, to testify al»out complaint investigation procedures.

A, Fact Witnesses
PROPOSAL FOR DECISION - 4
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‘respondent’s presence on the second floor outside her bedroom door made her uncomfortabie *.

PROPOSAL FOR DECISION -5

Staffcalled CD, the patient’s 17-year-old sister, who lives in the Downs family home with her parenty
andfoursiblings between the ages of five and sixteen. C.D. testified by phone abou-therwmmunications with V
Respondent, and how certein interactions made heruncomfortable P.

C.D. said Respondent frequently watched her walk down the stairs. On one occasion, he told her she
was beautiful, and said he was surprised she did not havea boyfriend *. He gave C.D, and each of her siblings, A
$20 gift card for Christmas and on birthdays®. Respondentalso gave C.D. $100 for her birthday. She found this
gift unsettling due to the 2 mount, and becanse hersiblings did not receive similar gifts on their birthdays.

CD. testified she: initially ignored the Respondent’srequest for a birthday hug butagreed afierseveral
requests". She stated the hug made her particularly uncomfortable because it was a chest-to-chesthug, rather
than shoulderto-shoulder ©. C.D. noted that Respondent did not hug ber siblings.

C.D. testified about an incidentin March 2018, when Responden’t came upstairs and knocked onher
bedroom door. This was unusualbecause he worked with SD. onthe ground floor, and Respondent’sshiftto

end, and he always gave an end-of-shift report. C.D, did not nomally receive end-of-shift reports, and

C.D. also described anincident in April 2018, when Respondent threw her a note while they were n
the carwhile her mothercirove. Itread “I heart C” and had a phone numberon it. This incident cause CD.to
feel particuladly unsafe azound respondent beca use she believed he hada sextialinterest in her. She reported thisﬁ .
incident to her mother, wiich led to Respondent’s termination. ¥ -

Finally, CD. tes ified Respondent’s behavior caused her significant distress, and she feels bad about
the stress and pain it causad her parents because they were womtied abouther. It was also difficult to find a

permanent nurse for SID. to replace Respondent ®.
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P-Respondent stated that prior the issae of the note, which happened onthe last day of work, relationship was
uttenmost of excellent with Mrs. Downs and C.D. They both expressed gratitude about hisnursing service.

'~ Respondent stated Ms. Down's confessed him a big concem abouther daughternot being able to make friendsat
school. She did not know how 10 help her. I questioned C.D. while she was babysitting her baby sister in the living
room. She said having no desire: to meet with nobody atschool.

The stairs ended right by Respcadent working area (SD room and kitchen). Standing by the door frame, Respondent
could see anybody comingor g»ing upstairs unexpectedly.

S Respondent stated ‘giving’ is a blessing inherited by his mom. In genenal, kids get very happy when they get their
own money. These actions hav:: helpme to gain better interaction with family members. |

TRespondent state that C.D. stitement is a lie. There was noneed to request fora second time. We hada good
friendly relationship before the note was written and aftera gift of 2 $100 dollars was tendered.

U-Respondent stated Miss C.D. was leaning front wise over the counterto p of the kitchen sink exposing only her
upper body. And because we hitda good relationship, she consented the hug,

V- Respondent statesthe note was written into that fonnat because of the good friendly relationship provided that
her birthday had a]ready past a:ad ourfriendly relationship was great. Respondent nevergave hera reason of not
trust. She was alwaysrespectec . The note was made to resolve the issne of not being ableto reach her for report
when needed as of the two hou s delayed when she did not realize the time for report.

W-Respondent states before thi: writtet: note there was no worries, no problems as farasnurse-patient/family
relationship. She mustof a feel stressful afterthe factI was fired because of her complaint. During the course of my
employment, they sounded hag py and with no stress. The written note was done and delivered within 3 minuteson

the lastday of work.

2. Sharon Downs, $3.D. ‘s and C.D. ‘s Mother

Mrs. Downs testifies by phone about herinteractions with respondent before an

aftershe became awa re about hisinappropriate actions towards CD. She also testified about her

interactions with her daughter: ftershe leamed about the note.
PROPOSAL FOR DECISION - 6




{| He worked one shift a week on Sundays for approximately one and a haif or two years. In addition to S.D. andC.D,;

Mss. Downs said Respondent was refemed by acase managerto provide S.D. with skilled nursing services.

The Downs family hasthree otler children. 8.D. requires skilled omrsing, mventions athome, inchiding medication
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1 different nurses towork with S.D. in a given week. Mirs. Downs attempted tokeep to keeps these m!almnsh:ps

| professional, but when a nurse mgnlaﬂ_v worked with S.D., the family may come to know him or her bettcmvex

had time during his shift, the two would speak about his family, and growing up n El Salvador.

electronic talking pamot, an eleitronic radio monitor car, an interacting leaming tablet, which _Mrs. Downs did not

administration; ongoing vital sijms and otherassessmentsrelated toa kidney transplant; and monitoring of several
other medicaldisabilities. SD. hasa developmentaldisability and is “non-verbal”
Mis. Downs testified $.D.’s complex medicalnecds have required home-based skilled nursing

interventions since birth. Home Health services genenally involves shift work. As a result, it was notuncommon for

time. This was the case with Respondent, with whom she was professional to ensure her son received proper care,

butwith whom she also developed a “friendly” relationship. When SD.’s nursing needs were met,and Respondent
Respondent gave S.D. gifts, personal items, lotion, soa p,mouth care, and electronics interactive toys,

find inappropriate. She stated healso gave each sibling a $50 gift caxd for the holydays. When Respondent
mentioned he wanted to give C.D. a gift of 2 $100 for her birthday, Mrs. Down told him he did not need todo that.
She testified she was notaware Respondenit had given C.D. the money untll her daughier’s deposition v.

Mrs. Downs explainec. that she was generally responsible for hamih‘ng the 8.D.’s nursing staff, ratherthan
her husband. She stated she woi1ld not characterize Mr. Downs’s behaviortowards Respondentasthe overpmtectiv%
of CD. She instead observed a friendly and appropriate relationship between Respondentand Mr. Downs. Mrs.
Downs testified she usually spake with Respondentat the end of his shift to receive a repott, mther than her
husband. On mare occasions, when neither she nor her husband were available, C.D. might receive an end -of-shift
report from Respondent.

Mrs. Downs testified she was generally aware of Respondent’s comments aboutherdaughter’sappearance]
but she did nothave a full picture of the impact on C.D. until later. Had she known, she would ofhave intervened
sooner. She furthertestified she: first became aware Respondent made CD, feel unsafe afterhegave her daughterthj
note, and afterC.D. conﬁrmcd the note had Respondent’s phone numberon it. Mrs. Downs reported thc: incident to

his employer, and Respondent: Jid not retum to the Downs family home *
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"~Respondent states giving is a Christian’s blessings. He leamed it from his mom’ side. Having a good interactive
relationship among family me nbersis beneficialfor the patient’semotionalwell-being. Before the note, everything] .
1 gavewas wekcome and appn:ciated. C.D. described a normalactivity of my work like a suspicious one for
romantic or sexual harassment Respondent stated he pfacticc giving with every patient’shome. Respondent state
giving is notanactto bepena zed.

*~C.D. Shows symptoms of p: ychosocialpathologic problems that raised concem to her mom who stated C.D. was
unableto socialize atschool and she couldn’t make no friends. Due to her statements, there is an indication that _the
only factof Respondent’s presence in the house made heruncomfortable and sawall Respondentactivities at the

work area, suspicious of anythingwithin her mind.

3. Respondent

Respondenttestified about his employment history and providing skilled nursing care to SD. He said that
he Tiked working with S.D., and forthe Downs family. Respondent also described his interactions with C.D.

Respondenttestified his behaviorstowards C.D. were appropriate and professional, and he disputed he
made one or more sexualovet ture towards her. Respondent insisted this case was nothing buta misunderstanding
between himself, C.D., and M. Downs, and stated and stated he felt the misnnderstandin g may stem from Mr.
Downs’s overprotective natur:. Respondent attributed certain behaviorto cultural differences between himself and
the Downs family, or perhaps his intentions were misunderstood because English is not his first language. He furth
testified he felt as a grandfatherwould towards C.D. and would agree to a second opinion from anindependent
Psychologist notregulated by Staff.

Finally, Respondent:estified his lack of intent to harm or scare C.D. was not faily considered by his

former employerbefore he wa s fired, or by the Board throughout the nvestigative process. He added that since
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B.  Staff’s Expert Witiiesses

1. Dr. Timothy ./amesProctor, Ph ABPP

Dr. Timothy Proctor is board certified in forensic psychology. He testified regarding his elinical
impressions and opinions, treat nentrecommendations, and recommended limitationson Respondent’slicense.

Dr Proctor is a licensed sex offender treatment providerand completed a sex offenderevalyation of
Respondent in September2018. He testified Respondent doesnothave a known or suspected history of sexual - .
violence, or other sexualmisconduct. Dr. Proctor further explained Respondent is not a sex o ffenderand wasnot
charged with a criminal offens«:in connection with a conduct alleged here ¥.

Dr. Proctorsaid he reviewed the records Staff provided, and evaluated Respondent forover four houars on
July 30,2018, including two heurs of a chinical interview and two hours of psychological testing. The evaluation
was designed to determine if Ri:spondent can perform the essential job functions of nursing in a safeaneffective :
manuer.

Evaluationmethods it cluded ciinicai review, observa tion/mentalstatus examination,and personality
testing using the Personality Assessment Inventory (PAI). Dr. Proctor explained the PAI is the only assessment he
used with Respondent because otherassessments evaluate a propensity to re-offend afterbeing charged with, or
convicted, of a crime, which is not the case here. According to Dr. Proctor, the PAI is a short assessment that is
more appropriatein a civil conext, like here, where the Board alleges Respondent committed a licensure violation.
Further, because English is Respondent’ssecond Iangnage, Dr. Proctor chose the PAI because its languageand |
questions are straightforward, 2 nd the test better accounts forlinguistic differences.

Dr. Proctor testified e PAL provided two key pieces of information, the first being whether Réspondent
responded in a forthright manr eron this portion of the evalnation,and in a mannerthatwould not deceive the
evaluator. Theresults indicatec Respondent approached the test by denying minor faults and flaws and presented
himself in an overly favorable mannerZ. Dr. Proctor opined Respondent’sresponses suggested he was not being

honest. The second piece of inf ormation the PAI yiclded was whether Respondent may have psychological
PROPOSAL FOR DECISION -9




10
1
12
13

14

15

16
17
18
19
20
21
22
23
24
25
26
27

28

jcounseling. He akso recommer:ded Respondent work under supervision, and only with adults, fora period oftwo

difficulties not specific to sexvaldisorders, or another dysfunction. Base on the results of this part of the evaluation,|
Dr. Proctor had concems about the Rmcpondenf’s ability to safely and effectively perfornn the essential job functionsi -
of nursing practice, and he recommended stipulations on Respondent's license.

Finally, Dr. Proctor pointed to conceming beha viors, incliding Respondent’ssecrecy in giving C.D. the
note, and its inappropriate content given her relationship to the patient,and herage. Due to Respondent’s failure to

acknowledge wrongdoing, or ¢ven see the situation from anotherperspective P!, Dr. Proctor Recommended

yearst

¥ ~Respondent states Dr. Proctor adnitted in his testimony he does not have the proper test evaluation for
this type of conduct. Sex offerderevaluatoris the closest test he had for this problem. Healso stated thattheactof
giving $100 dollars to C.D. miide Respondent’s responsible forthe accusations. This action is not necessary a clue
because Respondent assure ha d no romantic nor sexualaffair.

z.- Respondent statec. that all depends on what questions they were. Respondent will notadmit the wron g
doings if did not happened. D1, Proctor was following the Board own guidelines anda truthfully therapeutictest wasl .
conflictive to maintain his rehiting status.

Pi- Respondent states Dr. Proctor’s failure hasto do with his wrong approach to the matter since in reality
was a cultural crush. Whereas Mr. Manaster, attomey, explained to me that the content of the note herein mentioned| |
for the US culture, is nommally written in a romantic context. For the Hispanic culture is written for a romantic way
and/orfora friendly context.Iir. Proctor failed to find the missing link to the reality.

Rl-Working under supervision is alwaysthe cascof an LVN in which cannot work on his own. Itis the law.|
Whetheran LVN works in a hospitalsetting or in 2 home setting, there is always one supervisor designated to work
with. Two or three supervisors may betoo costly forcompanies. Respondent hasbeen working with adultsonly

since thecomplaint.
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2. Jolewe Zych, PL.D. RN, WHNP-BC, Nursing Consuliant, APRN
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Dr. Jolene Zych, a Bcard nursing consultant, is an Advance Practice Registered Nurse (APRN), andan
expert in nursing standards. In addition to bachelorsand master’s degrees in nursing, she hasa PH.D. in public
policy and administration. Hes duties inclzde answering questions from the public, legiskators, and nurses on a range
of nursing practice topics. Dr. Zychis familiar with Board rules and policies with respect to all levels of nursing
practice.

Dr. Zych testified concerning the boundaries in the nurse-patient relationship, and the importance of
maintaining appropriate bonnilaries with patients, and family members, because of the power the nurse hasovera-
patient’scare. She exphined thateducatinga patient, and his or her family members, to assist them in making
informed choices, is a nurse’s duty. A nurse must, however, maintain professional boundaries so asnot to abuse the
power differentialin these relationships. Dr. Zych said that maintainingboundariesin the relationships between a
nurse, his or her patient, and the patient’s family, is also critical to ensuring a patientreceives appropriatehome bgse 4
care. Boundary violationsinvciving sexual misconductare addressed in Board rules gnd policies, andthecthical -
code goveming the profession.

Dr. Zychiestified the Board’s goalin disciplining licensees is remedial, rather than punitive 1,
and the goal of any Board intervention is protecting the public from nursing practice thatmay -hann apatient.,or
family membex(s).

Dr. Zychexpliined tlie Board policy on consideration of mitigating anda geravating factors. She testified
the Respondent’slack of unde rstanding of the nature of his conduct t! isan aggravating factor. She said the Board
tules and policies indicate a murse’s intent, or motive, underlying the conduct s not relevant, contrary to
Respondent’sargument. The 13oard also considers asaggravating factors the repeated instances of conduct,and
S.D.’s, andhis family members’, enhance vuinerability due to S.D.’s extensive iome-base nursing needs *I-Dr. Zycfi
explained the Board requires . licensee to engage in certain mitigating steps; including rehabilitative efforts. Here -
respondent did not voluntarily seek counseling, or other rehabilitative services. |

Dr. Zychtestified regarding the disciplinary sanctionsand stipulations sought, based on The Mauix. She -

|
explained the purpose of the Matrix is to give guidance to the Board and to SOAH when considering dfpciplinary
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actionsagainsta nurse. The Mz trix addresses various behaviors, and sets out different Sanction Levek (I, I1, ITT) for
different types of conduct. It th :n classifies the conductinto Tiers (L, I, 11), depending onthe conduct’s seventy
and numberof instances. The Matrix then prescribes the appropriate range of disciplinary sanction(s).

Dr. Zych testified the unprofessional conduct alleged here does not fall under the first tier of offense
because Respondent engaged ir: repeated acts of unethical ¥ » and/orunprofessional conduct, which is best classified
asa second tier offense. Dr. Zych furtherexplained the Sanction level 11 is most appropriate here, in light of the
potentialfor serious mjury to S D. and CD.

Finally, Dr. Zych concurred with Dr. Proctor’s recommendation conceming the Respondent’s nursing
license, including the two-year probated suspension, which would allow Respondentto continue to practice as an

LVN, subject to any restriction(s) the Board imposes.

$1-Respondent statesthat when a nurse is moved from one setting into anetherone and this nurse was
successfully conductinghis butiness but then loses $30000 dollars then the comective action tums into a punitive
one.

Ti-Respondent states.ie is no different than anybody else's, he will admita wrongdoing if he did it.
Whereas respondent would of e responsible to have romantic orsexual affairs with C.D,, thenhe would of have
finished this case from the begianing.

Ul-Respondent states Dr. Zych is speculatin g over false statements that were presented to her and must link
offa romantic or sexual affair.

V1-Respondent states not beingable to see misconduct when he delivered an excellent numing service. He

chims not havingno romantic nor sexualaffairswith CD. .

C.  Scoft Michael Dehorty, Board investigator
Respondent called as.x witness Scott Dehorty, who is an experience Board investigator, including in
investigations with a sexualconponent. His job duties include reviewing complaintsand giving notice to licensees,

issuing subpoenasand affidavis,and implementing any law enforcement instructions concerin ga parpcular nurse.
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investigation teamsinclude an mvestigator, supervisor, and director of enforcement. The team in this casedid not

seek additionalevidence befon: filing formalcharges, and also requested a sex offenderevaluation. The

| imvestigative process followed a typicalcourse for an alieged Boundary violation, according to Mr. Doherty.

Mr. Doherty testificd e did notspeak with C.D, because she was 2 minor, and instead interviewed Mrs,
Downs. Both C.D. and hermot herprovided a witness statement and deposition testimony. Finally, Mr. Doherty
testified he interacted with Dr. Proctor, who is not a Board employee *!-only to transferevidence in advance of

Respondent’s evaluation.

W1-The board pre-qu: fified and instruct the psychologist whatto expect. The Board hire them to be paidby|

the Respondents. Psychologist felt loyal to the Board.

IV. ANALISIS
The Texas Board of Mursing regulates the practice of nursing in Texas. Béani standards establisha
minimum icceptable level of nursing practice for each level of licensure. Failure to meet these standards may result | )
in Board action againsta nurse ’s license. The evidence demonstrated Respon_dent engaged in unprofessionalin the
practice of nursing with regard to his interactions with C.D,, and failed to demonstrate knowledge of applicablelaw,

regulations, and Board rules and policies. Respondent also failed to conform his conduct to the minimum standards

'ofacceptable practice by viola ting professional boundaries V! .

¥1- provided with the Analisis herein described, I could express that the whole picture of the problematic
here, it got completely Jost. There is a lack of critical thinking and the eventswere taking systematically to accuse

Respondent of romantic or sexualaffair.
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A. Texas Occupations Code Violations
1. Texas Occupations Code article 301.452(b)(10) (unprofessionalconduct that is likely to
deceive, defraud, or injure a patient or the public)

Staffalleged Respondent’s conduct was likely to injure S.D. because it could have created confusion
between Respondent’sneeds and those of his patient. Staff furtheralleged Respondent’s conduct may have cause
SD. delayeddistress. S.D. is a1 individual whose complex medicalneeds require extensive home-based skilled
nursing care. He is non-verbaliind relies on care givers to meet all the needs. However, the evidence did not
establish an injory to SD. stemming from Respondent’s conduct or nursing care*!.

The statute contempk tes injury not only to the patient, but to others. The evidence showed that CD. was
hamed by respondent’s conduct or nursing care; She experienced distress at what she believed were sexual
overtures and was scared in herhomeas a result. The ALY conchides Respondent’sconductasto CD. is grounds foﬁ
discipline under Texas Occupa tionsCode article 301.452(b)(10) ¥!. |

2. TexasOccupatitms Code article 301.452(b)13) (failure to adequately care for a patient or conform
to the minimum standardsof a :ceptable nursing practice in a mannerthat exposes the patient, or other person,
unnecessarily to risk of harm).

The evidence showed Respondent failed to conform his conduct to/minimum standards of nuxsiné practice
by exposing his patient’s family memberto harm. He treated C.D. in anunwekome manner, made her
uncomfortable,and caused her distress. The ALY concludes Respondent’s conduct is ground for discipline under22
Texas Occupations Code asticls 301.452(®X13) 2 .

-B.  Violations of Specific Board Rules
1. 22 Texas Adniinistrative code article 217.11(1)a) (requiring nurses to know and conform to the
'Texastsing Practice Act, Boardruké and policies, and federal state, or local laws, rules, orregulations
affectingthe current pract:ce arca)
Respondent demonstrated unfamiliarity with certain principals of maintainingappropriate pmfessinnal! :
boundaries with patients, ::nd family members, so asto avoid disrupting the power dyramics in the nurse-
caregiver relationship(s), 1ailed to conform his conduct to applicable legal provisions P2. The ALJ conicludes

respondent’s conductis grunds for discipline under22 Texas Administrative Code article 217.11{(1)A).
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1 2. 22 Texas.Administrative Code article 217.11(1)Xj) (requiring nurses to know, recognize, and

2 maintain professionaiboundaries of the nurse-patient relationship)

3 LVNs mustknow, recognize, and maintain the professionalboundaries of the pumse-patient

4 relationship. 10- Respondent failed to maintain professionalboundaries, and how to form and maintain them 72,

5 The ALJ concludes Respondent’s conduct is grounds for discipline under22 Texas Administrative Code article

6 217.11(1)G).

7 3. 22 Texas Administrative Code arficle 217 (1XA) (careless, or repeated, failure, or inability to

8 perform nursing in conforaity with the minimum standards of acceptable practice)

9 Boardmle 217.1Z (1¥A) Prohibits conductsuch as careless orrepeated failure, or otherwise showing
10 aninability to perform nursing in conformity with the minimum standards of acceptables? practice as set out in
11 Boardrule 217.11(1 XA) and (3) with respect to his interactions with C.D. Therefore, Respondent is subject to
12 discipline under Texas Adiniistrative Code article 217.12(1)}A).

13 4. 22 Texas Administrative Cade article 217.12(6)0)) (violations of professionalbounndaries of
14 the nurse-patient relationslip, including sexual, emotional, or financial exploitation of a patient, or a patient’s
15 significant other(s)

16 Respondent’s conduct towards C.D. violated professionalboundaries. He acted in an inappropriate
17 mannertowatdsher given xer ageand her relationship to the patient'. The ALJ concludes Respondent is subjec
18. to disciplinary action under Texas Administrative Code article 21 7.12(6)D).

19

20

21 19 22tex. Admin. Codeanicle 217.11(1)().

22 1122 Tex. Admin. Codeanicle 217.12(1)XA).

23

24

25 ¥1-Respondent will not, nnder no circumstances, accept this accusation. The controversial note was done
26 }{the very last day of employment. He did not know he was in trouble until the next day, by his supervisor. Prior this
27 |incident everything was nice a1d smooth like nothing ever happened. Respondent conducted a numhg%ewice with
28 |{no complication, according the supervisors and family members. |
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Y1-She may have exp:rienced somestress due to the misunderstanding, but it was released immediately
afterRespondent was dismissec|.

Z1-The action of writit g a note was a misunderstandingof a cultural crush. Next dayRespondentwas
dismissed. Family memberwas notexposed to a harm because Respondent was fired. On a cultural crush action.

P2- Respondent states of having plenty understanding of the dynamic and professionalism of a relationship.
Demonstrated alongthe 38 years of service to his communitieshe lived in. Respondent rejects all accusations
presented bere in this court ast eing untrue and deceitful.

- Respondent states that priorthe note everything was working perfectly. There was harmony, respect,
professionalism amongall the parties. This cultural crush was unexpected.

$? Respondent states:that 38 yearsof clean record within this work environment is the best reference that
Respondent comply with the stindardsof nursing service. And receiving continuous compliments of an excellent
job. Se, this was the case here until the incident of a cultural crush.

42 Respondentstates during employment at the Downs, He demonstrated respect and professionalism.
There was notevena single coinplaint on the contrary within supervisors nor family members. C.D. did not show

any symptom of feeling uncom fortable around Resporident™s presence.

C. Sanction analysis

The evidence- established Respondent competently provided skilled nursing services to SD,, and
this conduct met minimum acceptable professionalstandands. 12 The below discussion therefore focuses on
Respondent’sactionstoward S.D.’s older sister, C.D.,, and whetherhis conductis sanctionable.

Dr. Zych testified that,analyzed under Texas occapations Code article 301.452(b)(10), or article
301.452(b)13), a Tier I, Sanciion Level Il classification is appropriate, and concurred with Dr. Proctor’s

recommendations regarding Respondent’s nursing license. The ALJ agrees.
A Tier I offenseunder Texas Occupations Codearticle 301.452(bX10), is anisolated failure to

comply with Board rules withont adverse patient effects, or conduct involving minor, unethicalconduct, where
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patientsafety is notatrisk. !> 4 Tier HI offense involves failure to comply with a substantive Board Rule resulting

i “serious patient harm,” repentedacts ofunethicalbehavior, or unethical behavior that results in hamm toa patient,
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1 akso covers unprofessionaleondact “resulting in serious risk to patient or public safety.” and matchesthese facts.

patientharm,: Respondent’s conduct did not mjure his patient, S.D., but injure C.D. For these reasons, the ALJ

Respondent’iconductbest fits in Tier II. It was notisolated, or minor, and instead involveda
series of incidents thatmadeC D, an underage girl, uncomfortable, and cause herdistress, taking the conductout of]
Tier 1. Respondent’sactionsposed a serious risk of harm to CD.’s V2e¢motionalstate, and thus could be classified in
Tier I11. However, the minimuza sanctions the Matrix prescribes for Tier ITI are suspension or revocation.

Respondent’s conduct supports a probated license suspeasion but did not rise to the level requiring revocation. Tier

Within Tier I, sanction Level 11 calls for denial or suspension. Dr. Zych opined only the latter is appropriate here, |
andthe ALJ agrees. The proposed restrictions would allow Respondent to continue supervised practice fora period
ofa time sufficientto allow foz counseling. The ALJ endorses the recommended sanctionand stipulations.

Tier I is also the most appropriate classification under Texas Occupations Code article
301.452(bX13). A Tier I offenseis practicebelow minimum standards with “serious risk ofharm or deaththatis

known, or should be known.” Tier II covers practice falling below minimum standards with “patient harm,orrsk off

recommends Tier I, Sanction Level I1, as prescribed by the Matrix. 14

The Board ecnsiders agpravatingand mitigating factors, including the numberof events,and
patient vulnerability. !> Respondent’s conduct towards C.D. crossed professionalboundariesin separate incidents in
Marchand April 2018. C.D. feit other conduct by Respondent was sexualin nature, and this made her
uncomfortable.*? Whik his inappropriate behaviorswere aimed at C.D., ratherthan 8.D., Respondent’s contact with{
C.D. was made possible by the nurse-patient relationship with S.D. He abused his roke asa care giver to S.D. byhis
conducttowardsSD.’s family member.

Boardrule 2! 3.33(c) directs the board io consider mitigating factors. These include a fack of
evidence of injury to S.D..;Respondent’s practice history, which does nof show any otherdisciplinary actions; and
his reportedly successful empliyment asa nurse since leaving Epic Health Care. A course in nursing jutisprudence

and ethics is required as part of"all Board orders under Board Rule 2 13.33(f) and is therefore required inl this case.
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|| Theapplicable sanction tiers and levels are listed in the Matrix 22 tex. Admin. Codearticle 217.33(b)

| to do with romantic nor sexual approach. If that wasthe case, I wouldn't have chosena nursing profession.

The ALJ agpies with the recommended sanction and stipulations and makes the following

Findings of Fact and Conclusicns of Law.

12 Tex. Admin. Code article 217. 12(1XA).

14 Sanction Level I (tier IT) is similar to Sanction LevelI (Tier II), which lists license denial, suspension, revocation] V_
and voluntary surrender as posiible options. The ALY finds only suspension suitable, because Respondent appears
capable of remediating his prac tice issues with counseling aimedatgaining insight into his conduct.

13 Tex. Occ. Codearticle 301 A52()10%(bX13).

U2 Respondent states ali the incidents described by C.D. it happened, in her mind, while respondent was in the
course of performing nursing s:rvice which was never interrupted nor exposed patientof any harm. No complaint
whatsoeverwas received byall the parties involved in the care of the patient.

V2 Respondent states that Mrs. Downs expressed concem about her daughterinability to make friends at school and
in concretethe male ones. C.D. never showed any symptomsof feeling uncomfortable norhavin gany distress when
interacting with Respondent. S atementsherein alleged has no basis.

2 Respondent statesnot being able to figure out aboutthe incident but whatever it is he is sure of not have anythin4

V. FINDINGS FACT
1. The Texas Board o {Nursing (Board) issued License Vocational Nurse (LLVN) License No.
2. 330947toJose Ordando Diaz (Respondent)on January 24,2016
3. Respondent wasbom and raised in El Salvador. His native language is Spanish, but he speaks English.
| Respondent first obta:nedan LVN license in 2000 and worked in the Veterans Affairs System where retired] _

in September2015, ayproximately 16 years ﬁefore transitioning fo homehealth care,
PROPOSAL FOR DECISION - 18




4. Respondent does n>thavea history of sexualviolence, orother sexual misconiduct, and is not a sex
offender.

5. Respondent was hired by Epic Health Carein January 2016 to provide home health services. He

worked in the Downs family home for approximately oneand a halfto two years providing
skilled nursing services to S.D. Respondent worked with S.D. on theground floor  and was rled noto
comewup to the second floor.

6. S.D. hasfoursiblis gs, including C.D., who was seventeen yearsold in 2018. Her bedroom is on the
second floor. Excepton rare occasions, Respondent gave an end-of-shift report to Mr. and Mrs. Downs. In

March 2018, he came 1pstairs and knocked on C.D.’s hedroom doorto present end -of-shift
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10.

11.

12.

paperwotk. She was witable fo attend, two hours afierthe time, and receive report since she was

busy studying. This inreraction made heruncomfortable.

C.D. $100 forher birtliday, which she found unsettling due to the amount,and because her siblings did not

receive similar birthday gifts. However, she hadno objection in taking it.
uncomfortable and consent it forcourtesy. She said the hug made her uncomfortable. .

whike Mrs. Downs went back inside to get her baby daughter. The noteread “I heart C, text me and his
phone numberon it. C.D. told her mother, and Mrs. Downs reported the incident to Respondent’s

employer. He was the aextday fired.

medically complex pa:ient.

sex offender evaluation aspari of the investigation. A board-certified forensic psychoiogist conducteda
psychological evalnation in July 2018 and submitteda report in September 2018, recommending sanctions

and otherrestrictions, ‘o inclade counseling aimed at increasing Respondent’s insight into his conduct.

formalcharges contailed a statement of the time, place, and nature of the hearing; a statement ofthe legal
PROPOSAL FOR DECISION -- 19

Respondent gave §.D. and his siblings, incliding C.D. $50 gift cards around the holidays. He also gave

C.D. was troubled by Respondent’srequest fora birthday hug. She statesthe hug madeher

In April 2018, Resrondentan into the garage started to get seatup i ihe van and theew a noteto C.D.

Respondentnow works atanotherhome health care company providingskill nursing care to anadult

(Staff)of the Boarc! opened an investigation into Respondent’s conduct and referred Respondent fora

‘On May 29,2019, Staff'sent Respondent a Notice of Hearing and Formal Charges. The notjice and
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authority and jurisdiction under which the ﬁeaﬁng was to be held; a reference to the particular sections of
the statutesand rules iavolved; and either a short, plain statement of the factnalmatters assertedoran
attachment that incorp orated by reference the factualmatters asserted in the complaint or petition filed with
the stateagency.

13. On August 5-6 and September 12, 2019, Administrative Law Judge (ALJ) KathrynJ. Lewis convene the
hieaxing on the merits it the State Office of Administrative Hearing (SOAH) in Austin, Texas. Assistant
General Counsel Hellen Kelley represented Staff. Respondent appeared at the hea ring and was represented
by attorney Rex A. Manaster. After the hearing, Respondent represented himself for the remixfder ofthe
case. The record close i on December 20, 2019, with thefiling of closing briefs.

X1 CONCLUSIONS OF LAW

1. The Boand hasjurisdiction over licensing and discipline ofnurses. Tex. Occ. Code
ch301. ‘

2.SOAH hasjurisdiction over contested casesreferred by the Board, including authority to
issut: a Proposal for Decision with findings of factand Conclusions of the Law. Tex. Occ]
Codearticke 301.459; Tex. Gov’t code ch 2003. -

3. Respondentreceived proper noticed of the hearing on the merits. Tex. Code article
301.454, 458; Tex. Gov’t Code article 20601. 051-.052.

4. Staffhad the burden of proof by the preponderance of the evidence. 1 Tex. Admin. Code
Article 155427.

5.Resprondentis subjectto sanction because he failed to meet minimum standands of
nursing practice requiring nurses to know and conform to the Texas Nursing Practice Act
and Board rules, and to recognize and maintain professionalbounndaries of the nurée-
pati:nt relationship. Tex. Occ. Codeartick 301.452(b)13); é2 Tex. Admin. Codearticle
217.1 l(i)(A), .

6.Respondent is also subject to sanction because he committed unprofessionalconduct by
repeated failure to perform nursing in conformity with minimum standards ¢f nursing

practice, including violating the professional boundaries of the nurse-patient relationship.
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Tex. Oce. Codearticle 301.452(b)10); 22 Tex. Admin. Code article 217. 12(1XA),

2 ©6X1).
3 7.The Board may imposea disoiplinaty sanction which can mnge from mmedinlcducaﬁon
4 to rvocation of a nurse’s license and which may inchide requiring the nurse to submit to
5 care, counseling, or treatment by a health provider designated by the Board a sa condition] A
6 of o' >taining or renewing a license. Tex. Occ. Code article 301.453; 22 Tex. Admin. Code
7 atticle 213.336e).
8 8.To cletermine the appropriate disciplinary sanction tobe imposed in this case, the Board
9 i mustconsider the factorsset forthin 22 Tex. Admin, Codearticle 2 1333(c)and the

10 | Board’s disciplinary Matrix (22 Tex. Admin. Codearticle 213.33(b)). In this case, the

11 | Board may consider aggravating factors such as the numbersof events and patient’s

12 vulnerability. The Board may also consider as mitigating factorsthe lack of evidence of ;

13 hama to the patient, S.D.; Respondent’spractice history showing no other disciplinary

14 ’ actionsbefore 2018; and Respondent’s successfulemployment asa nurse afterhis

15 i emg loyment with Epic Health Careendedin April 2018.

16 |

17 Vil RECOMMENDATION -

18

19 Bas:on the above findings of factsand conclusions of Law, the ALJ recommends the

20 Board sanction Respondent as follows: a two-year probated, to conclude (1} a course in nursing

21 jurisprudenct: and ethics; (2) restriction to work solely with adult clients; (3) counseling focused

22 on increasing insight into the nature of the conductunderlying the allegations; (4) such other

23 provisions as the Board sees fit toprescribe.

24
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26

27

28
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Jose O Diaz

SIGNED
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KATHRYN LEWIS ,
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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March 5, 2020

The Honorable Kathryn Lewis, Administrative Law Judge
State Office of Administrative Hearings

P.O. Box 13025

Austin, Texas 78711-3025

Re:  In the Matter of Permanent Certificate No. LVN 330947

Issued to JOSE QRLANDO DIAZ
SOAH Docket No. 507-19-3433

Dear Judge Lewis:

Enclosed is Staff’s Response to Respondent's Exceptions to Proposal for Decision in
the above-referenced matter, Iam forwarding a copy to the Respondent. Thank you for your

time and assistance with this case.

Sincerely,

q 12 N
felon hellloy .
Helen Kelley

Assistant General Counsel

Electronically Signed as Authorized by
Tex. Bus. & Comm. Code §322.007

HK/cll
Enclosure

cc:  Jose Orlando Diaz, 6900 Curry Dr., The Colony, TX 75056
via first class mail

Via Electronic Filing
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Kathleen Shipp, MSN, RN, FNP David Saucedo, 11
Lubbock, President El Paso, Vice—Presiée;:t




SOAH DOCKET NO. 507-19-3433

IN THE MATTER OF § BEFORE THE
PERMANENT CERTIFICATE §

NO. LVN 330947 § STATE OFFICE

ISSUED TO §

JOSE ORLANDO DIAZ § ADMINISTRATIVE HEARINGS

STAFF’S RESPONSE TO RESPONDENT'S
EXCEPTIONS TO PROPOSAL FOR DECISION

COMES NOW, Staff of the Texas Board of Nursing (hereinafter “Staff® or “Board™), and
submits its Staff’s Response to Respondent's Exceptions to Proposal for Decision in the above-
referenced matter as follows:

Board Statf requests that the Administrative Law Judge make no changes to the Proposal
for Decision issued on February 18, 2020.

Respectfully submitted,

TEXAS BOARD OF NURSING

L R T

Helen Kelley, Assistant General Counsel
State Bar No. 24086520

333 Guadalupe, Tower I11, Suite 460
Austin, Texas 78701

P: (512) 305-8658; F: (512) 305-8101
Hcelen.Kelley@bon.texas.pov

CERTIFICATE OF SERVICE

I'hereby certify that a true and correct copy of the foregoing Staff"s Response to
Respondent's Exceptions to Proposal for Decision was sent by first class mail on March 5, 2020,
to: Jose Orlando Diaz, 6900 Curry Dr., The Colony, TX 75056.

el ey

Helen Kelley, Assistant General Counsel




STATE OFFICE OF ADMINISTRATIVE HEARINGS RECEIVED ON 4/3/2020 8:43 AM

FILED
ACCEPTED 507-19-3433
507-19-3433 41312020 8:43 AM
4/3/2020 10:16 AM = STATE OFFICE OF
STATE OFFICE OF ADMINISTRATIVE HEARING

ADMINISTRATIVE HEARINGS
Donnie Roland, CLERK

Donnie Rotand, CLERK

LY6LOLEDPOOEDT (o1eq pROIdN

State Office of Administrative Hearings

Kristofer Monson
Chief Administrative Law Judge

6L Ly dqunp Junooaoy

April 3, 2020

Katherine A. Thomas, M.N., R.N. VIA E-FILE TEXAS
Executive Director

Texas Board of Nursing

333 Guadaiupe, Tower ITI, Suite 460

Austin, TX 78701 ’

RE: Docket No. 507-19-3433; Texas Board of Nursing v. Jose Orlando Diaz

Dear Ms. Thomas:

Procedural History

The hearing in this matter was held on August 5-6 and September 12, 2019. The
Administrative Law Judge (ALJ) issued a Proposal for Decision (PFD) in favor of the Texas Board
of Nursing Staff’s recommendations concerning Respondent’s nursing license and practice on
February 18, 2020.

0-25962ZPZI8E LE-20Pq-BO9H-OPSR-2 1906499 (uonduosag peojdn

The ALJ recommended a two-year probated sentence, to include: (1) a course in nursing
jurisprudence and ethics; (2) restriction to work solely with adult clients, and under supervision;
(3) counseling focused on increasing insight into the nature of the conduct underlying the
allegations; and (4) such other provisions as the Board sees fit to prescribe.

Respondent’s Exceptions and Staff’s Response

Respondent filed Exceptions March 3, 2020, and objects to the PFD on the following
grounds: (1) violation of his right to a fair trial under the Sixth Amendment to the United States
Constitution; (2) inability to obtain the hearing transcript; and (3) failure to conduct, and admit at
hearing, an independent psychological evaluation.

P.0O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15th Street Austin, Texas 78701

Phone: 512-475-4993 | Fax: 512-475-4994
www.soah.texas.gov
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Exceptions Letter by ALJ
April 3, 2020

Page 2

Staff filed a Response to Respondent’s Exceptions on March 5, 2020, and sought no changes to
the PFD.

The ALJ reviewed Respondent’s exceptions and Staff’s response, and does not recommend
changes to the PFD. State Office of Administrative Hearings Rules of Procedure § 155.507(c). A
Sixth Amendment challenge is not available, as this is an administrative proceeding, not a criminal
matter. The Board’s alleged failure to conduct an independent psychological evaluation, and the
ALJ’s resulting failure to admit and consider one, are Board policy matters that must be challenged
in a different forum, including the rulemaking process. Respondent, then represented by counsel,
also had an opportunity to cross-examine the evaluator. Finally, to the extent Respondent did not
have access to the hearing transcript because he does not have counsel, he is invited to contact the
State Office of Administrative Hearings for further direction.

It is ORDERED Respondent’s Exceptions to the PFD are DENIED. The ALJ does not
recommend changes to the PFD issued on February 18, 2020,

Sincerely,

z
KATH LEWIS
ADMINIST! VE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

KL/mm

Xc: Helen Kelley, Assistant General Counsel, Texas Board of Nursing, 333 Guadalupe,
Tower 11, Suite 460, Austin, TX 78701 — VIA E-FILE TEXAS
Elizabeth Tschudi, Legal Assistant Supervisor, Texas Board of Nursing, 333 Guadalupe,
Tower I1I, Ste. 460, Austin, TX 78701 — VIA E-FILE TEXAS
Jose Diaz, 6900 Curry Dr., The Colony, Texas 75056 — VIA REGULAR MAIL




