IN THE MATTER OF | § BEFORE THE TEXAS
PERMANENT VOCATIONAL NURSE ~ §

LICENSE NUMBER 177089 § BOARD OF NURSING S
ISSUED TO § AN
AMANDA ANN ELLIOTT § ELIGIBILITY AND ARG
§ DISCIPLINARY COMMITTEE  ; § HE
ORDER OF THE BOARD L
gz

TO: AMANDA ANN ELLIOTT
421 SUTHERLAND DR.
TYLER, TX 75703

During open meeting held in Austin, Texas, on December 9, 2014, the Texas Board of
Nursing Eligibility and Disciplinary Committee (hereinafter "Committee") heard the above-styled
case, based on the failure of the Respondent to appear as required by 22 TEX. ADMIN. CODE Ch. 213.

The Committee finds that notice of the facts or conductalleged to warrant disciplinary action

has ‘b_een provided to Respondent in accordance with Texas Government Code § 2001.054(c) and

Respondent has been given an opportunity to show compliance with all the requirements of the
Nursing Practice Act, Chapter 301 of the Texas Occupations Code, for retention of Respondent's
license(s) to practice nursing in the State of Texas. |

The Committee finds that the Formal Charges were properly initiated and filed in accordance
with section 301.458, Texas Occupations Code.

The Committee finds that after proper and timely Notice regarding the violations alleged in
the Formal Charges was given to Respondent in this matter, Respondent has failed to appear in

accordance with 22 TEX. ADMIN. CoDE Ch. 213.

The Committee finds that the Board is authorized to enter a default order pursuant to Texas

Government Code § 2001.056.

The Committee, after review and due consideration, adopts the proposed findings of fact and

conclusions of law as stated in the Formal Charges which are attached hereto and incorporated by




reference for all purposes and the Staff's recommended sanction of revocation by default. This Order
will be properly served on all parties and all parties will be given an opportunity to file a motion for
rehearing [22 TEX. ADMIN.CODE § 213.16(j)]‘. All parties have a right to judicial review of this
Order. |

All proposed findings of fact and conclusions of law filed by any party not specifically
adopted herein are hereby denied.

NOW, THEREFORE, IT IS ORDERED that Permanent Vocational Nurse License Number
177089, previously issued t§ AMANDA ANN ELLIOTT, to practice nursing in the State of Texas
be, and the same is/are hereby, REVOKED.

IT IS FURTHER ORDERED that this Order SHALL be applicable to Respondent's nurse

licensure compact privileges, if any, to practice nursing in the State of Texas.

- Enteredthis 9th day of December, 2014. — —— —— —————
TEXAS BOARD OF NURSING

St ()

KATHERINE A. THOMAS, MN, RN, FAAN
EXECUTIVE DIRECTOR ON BEHALF OF SAID BOARD ,

BY:

Attachment:  Formal Charge filed January 31, 2014,




Re: Permanent Vocational Nurse License Number 177089
Issued to AMANDA ANN ELLIOTT
DEFAULT ORDER - REVOKE

CERTIFICATE OF SERVICE

I hereby certify that on the m day of W\’){'/\ , 20 |b‘, atrue and correct

copy of the foregoing DEFAULT ORDER was served and addressed to the following person(s), as

follows:

Via USPS Certified Mail. Return Receipt Requested
AMANDA ANN ELLIOTT
421 SUTHERLAND DR.
TYLER, TX 75703 ‘

BY:

KATHERINE A. THOMAS, MN, RN, FAAN
EXECUTIVE DIRECTOR ON BEHALF OF SAID BOARD




In the Matter of § BEFORE THE TEXAS
Permanent Vocational Nurse §
License Number 177089 §
Issued to AMANDA ANN ELLIOTT, § BOARD OF NURSING
_ Respondent §
FORMAL CHARGES

This is a disciplinary proceeding under Section 301.452(b), Texas Occupations Code. Respondent,
AMANDA ANN ELLIOTT, is a Vocational Nurse holding License Number 177089, which is in
delinquent status at the time of this pleading.

Written notice of the facts and conduct alleged to warrant adverse licensure action was sent to
Respondent at Respondent's address of record and Respondent was given opportunity to show

| . this proceeding.

CHARGE I.

failure to comply with Stipulation
partt - o - T -

—..compliance with all requirements of the law for retention of the license prior to commencement of

” Onor about Augu;i 15, "2'301”2‘,“Respo_ndent failed to comply with the Order of the Board issued to o
her on April 20, 2012, by the Texas Board of Nursing. Noncompliance is the result of Respondent's’
Number Four (4) of the Agreed Order which states, in pertinent

(4) RESPONDENT SHALL, pay an administrative reimbursement in
the amount of one thousand six hundred thirty one dollars and twenty
five cents ($1,631.25). RESPONDENT SHALL pay this administrative
reimbursement within one hundred thirty five (135) days of entry of
this-Order..... - S Co

A copy of the April 20, 2012, Order of the Board, Findings of Fact and Conclusions of Law, is
attached and incorporated, by reference, as part of this pleading.

The above action constitutes grounds for disciplinary action in accordance with Section
301.452(b)(1) &(10), Texas Occupation Code, and is a violation of 22 TEX. ADMIN. CODE

§217.12 (11)(B).
CHARGE 1L

On or about April 21, 2013, Respondent failed to comply with the Order of the Board issued to her
on April 20, 2012, by the Texas Board of Nursing. Noncompliance is the result of Respondent's
failure to comply with Stipulation Number One (1) of the Agreed Order which states, in pertinent
part:




. -=-The..above. action .constitutes..groun

(1) RESPONDENT SHALL, within one year (1) year of entry of this
Order, successfully complete a course in Texas nursing jurisprudence
and ethics....

The above action constitutes grounds for disciplinary action in accordance with Section
301.452(b)(1) &(10), Texas Occupation Code, and is a violation of 22 TEX. ADMIN. CODE

§217.12 (11)(B).
CHARGE I

On or about April 21, 2013, Respondent failed to comply with the Order of the Board issued to her
on April 20, 2012, by the Texas Board of Nursing. Noncompliance is the result of Respondent's
failure to comply with Stipulation Number Two (2) of the Agreed Order which states, in pertinent
part:

(2) RESPONDENT SHALL, within one year (1) year of entry of this
Order, successfully complete a course in Texas nursing documentation....

301.452(b)(1) &(10), Texas Occupati

tion Code, and is a violation of 22 TEX. ADMIN. CODE
§217.12 (11)(B). : o , ‘

action-.in-.accordance .with. Section..... - . ...

 Onor about April 21, 2013, Respondent failed to comply with the Order of the Board issued to her
on April 20, 2012, by the Texas Board of Nursing. Noncompliance is the result of Respondent's
failure to comply with Stipulation Number Three (3) of the Agreed Order which states, in pertinent
part: » o T . ‘

(3) RESPONDENT SHALL, within one year (1) year of entry of this
Order, successfully complete the course “Sharpening Critical

Thinking Skills”....

The above action constitutes grounds for disciplinary action in accordance with Section
301.452(b)(1) &(10), Texas Occupation Code, and is a violation of 22 TEX. ADMIN. CODE

§217.12 (11)(B).

NOTICE IS GIVEN that staff will present evidence in support of the recommended disposition of
up to, and including, revocation of Respondent’s license/s to practice nursing in the State of Texas
pursuant to the Nursing Practice Act, Chapter 301, Texas Occupations Code and the Board's rules,
22 Tex. Admin. Code §§ 213.27 - 213.33. Additionally, staff will seek to impose on Respondent
the administrative costs of the proceeding pursuant to Section 301.461, Texas Occupations Code.

The cost of proceedings shall include, but is not limited to, the cost paid by the Board to the State

Office of Administrative Hearings and the Office of the Attorney General or other Board counsel for




- legal and investigative services, the cost of a court reporter and witnesses, reproduction of records,
Board staff time, travel, and expenses. These shall be in an amount of at least one thousand two
hundred dollars ($1200.00).

. NOTICE IS GIVEN that all statutes and rules cited in these Charges are incorporated as part of this

pleading and can be found at the Board's website, www.bon.texas.gov.

NOTICE IS GIVEN that, based on the Formal Charges, the Board will rely on the Disciplinary

Matrix, which can be found at www.bon.texas.gov/disciplinwaction/discp-matrix.html.

NOTICE IS ALSO GIVEN that Respondent's past disciplinary history, as set out below and
described in the Order(s) which is/are attached and incorporated by reference as part of these
charges, will be offered in support of the disposition recommended by staff: Order of the Board dated
April 20, 2012.

Filed this .;/ day of L)./mauf}/ .20/%

James W. Johnston, General Counsel

S — - B?O*‘ai“d%{:éfﬁﬁé(f: Administrative Law - T

Texas Board of Legal Specialization
 Stite Bar No. 10838300
~ Jena Abel, Assistant General Counsel
~ State Bar No. 24036103
se R “Brenton, Assistant General Cougisel
John R. Griffith, Assistant General Counsel
State Bar No. 24079751
Robert Kyle Hensley, Assistant General Counsel
_ State Bar No. 50511847
John F. Legris, Assistant General Courisel
State Bar No. 00785533
John Vanderford, Assistant General Counsel
State Bar No. 24086670

333 Guadalupe, Tower ITI, Suite 460
Austin, Texas 78701

P: (512) 305-6811

F: (512) 305-8101 or (512)305-7401

Attachments:  Order of the Board dated April 20, 2012

D/2013.11.19




DOCKET NUMBER 507-11-3652

IN THE MATTER OF §  BEFORE THE STATE OFFICE
PERMANENT CERTIFICATE o § |

NUMBER 177089 § OF

ISSUEDTO | §

AMANDA ANN ELLIOTT § ADMINISTRATIVE HEARINGS

" OPINION AND ORDER RDER OF THE BOARD

TO: ~ AMANDA ANN ELLIOTT.
’ C/O DAN LYPE, ATTORNEY
1602 EAST 7 STREET
AUSTIN, TX 78702

........ - o .- - - S’T:E_PHEN J PACEY_ TN . .

‘ : ADMINISTRATIVE LAW JUDGE
300 WEST 15TH STREET
AUSTIN, TEXAS 78701

| At the regu!arly scheduled publlc meeﬁng on April 19-20, 2012 the Texas Board of

Nursing (Board) cons:dered the fonowmg items (1) The Proposal for Decision (PFD)

%_regardmg thn@bovex;ted_ma&eMZ)_Staffuecommendatgn that- the Boacdadont the_,..;__._;;'*_

Findings of Fact and Conc!usions of Law in the PFD regardmg the vocational nursmg

hcense of Amanda Ann Elliott with changes and (3) Respondent’ S response to Staff’s

recommendatlons and Respandent’s proposed revomm‘erndaﬁcms tothe Board regarding
_ the PFD and order, if any.

The Board finds that after p roper and timely néffice was given, the above styled case
was heard by an Ad-min-iétrative Law’JUdge (ALJ) who made and filed a PFD containing the
ALJ's Findings of Facts and Conclusxons of Law. The PFD was properly served on all

“parties and all parties were given an opportumty tofi Ie exceptnons and replies as part of the
‘record herein. Staf_f fi led Exceptions to thePFD on January 4, 2012. Respondent filed
Exéeptions to the PFD on January 4 2012. Respondent filed | a Response to Staffs

- Exceptions to the PFD on January 18, 2012. Stafffiled a Reply to Respondent's Responge

to Staff's Exceptions to the PED on January 23, 2012. The ALJ issued a final letter ruling




on February 28, 2012, in Which he declined to make any changes to the PFD other than
~ two minor typo'graphicel corrections. |

~The Board, after review and due consideration of the F’FD, Staff's Exceptions,
Respondent's Exceptions, Staff's recommendations, and-F%espondent’s presentation during |
the open meeting, if any, adopts l_—.‘indings of Fact Numbers 1-35,. including amended
Finding of ?act Number 12 as set out in the ALJ's final letter ruling of Febroary 28 2012

and Conclusxons of Law Numbers 1-3; 6-8; and 10 contamed in the PFD as if fully set out

—and separatewmatedﬁerein_fheﬁuanrdeclmesmmmemdumnsoﬁtawNumbersm———————-

4 5 9,11, and 12 as proposed by the ALJ for the reasons stated herem
Authority to Modify PFD

" Goverhment Code §2001 .058(e)." Specrﬁcally §2001 058(e)(1) authonzes the Board to

chang&aﬂndmg ojiaotgr_cgnglu sion of la,Jnade by the ALJ if the Board determmes that

Theéoard has authonty tO review and moé['fy the P Fﬁnnaccordancewiththe B

the ALJ dld not properly apply or interpret apphcable law, agency rules wrrtten policies, or

prior administrative dec;stons

Conclu sion:offtgm _*Ngm b_eMrj | ’ |

The ALJ did not properly apply or inierpret applioa'bie law inithis"maﬁer when he
. failed to find .thet there was violation of the Occupations Code §301_.452(b5(1 3) even
though he found 'that the Respondent’s conduct -violated 22 Tex.  Admin. Code
§217. 11(1)(N). The Occupatrons Code §301 452(b)(1 3) subjects a licensee to disciplinary
actron 1f the hcensee fails to conform to the mmnmum standard of nursing practice that, in |
the Board s oplmon, exposes a patfent unnecessanly to a risk of harm.- Pursuant to this
statutory authority, the Board has esteblished minimum standards of nursing. practice for

| nurses in the State of Texas'. Failure to comply with these minimnm standards of nursing

! See 22 Tex. Admin. Code §217.11.




practice subjects patients and the public to risk of harm. Pursuant to §217.11(1)(N), a

nurse must clarify-an order or treatment regimen that the nurse has reason to believe is

_inaccurate, nonQefﬁ,cacious or contraindicated by consulting with the appropriate Iicehsed

practitioner and notifying the ordering practitioner when the nurse makes the decision not '
to administer the medication or tfeatmenf. "The ALJ clearly determined that the
Respondent failed to-meet this nursing sta}nc.iard of practice?. However, the ALJ fails to
con'clude that this same conduct also violated §301.452(b)(13). This conclusion is illogical
and contradictory to the ALJ's own findings. [If the I;{espoqdent violated the minimum
standards 6f nursing practice setforth iﬁ §217.1 1}(_1 )(N), asis clearly concluded Ey the ALJ,.

then the Respondent’ “necessarily violated §301.452(b)(13), the statute from which the

" “Board's ruie (§217.11(1)(N)) Ts derived

IT IS, THEREFORE ORDERED THAT under the authonty of

SZQOJ Dﬁﬁ(a)ﬂg_qutla_aasgns_ouﬂmed herem CONCLUSION OF LAW NUMBER 4is

-AMENDED and ADOPTED as follows:

4. Based- on%h-e*Findings"of-Fact;JdieMR'espbndéht’s care-to HB, inéluding«--the
decision to wa_if until the _following morning to contact HB's :treating podiatrist regard fng her.
wound status and fhe use of Coban did not violate §301 .452(b)(10) of the Act or 22 Tex.
Adrﬁin. Code (TAC). §217.'1 1 (1)-(P) or. §217.12(1)(A)‘ (B), (C) & (4), but .did violate -
§301 452(b)(13) of the Act and 22 TAC §217 11(1)(N) |
Conclgsnon of Law Num_tzer 5 | , | |

The ALJ did not properly apply or interpret applicable law in this matter when he
found.'that thfa Resppndent’é conduct'}did not violate §301.452(1 3) and 22 Tex. Admin.

Code §217.11(1)(D). In Finding of Fact Number 30, the ALJ found that the Respondent’s

% See PFD, Findings of Fact Numbers 19-21 and Conclusion of Law Number 8.



nursing note for the care she provided to HB was accurate and complete except for the

Respondent's omission that she had substituted a wound dressing for the dressing ordered

', by the patient's treating,podiatris:t. The minimum standards of nursing practice set fOrth

in §217.11(1)(D) require a hurse to ocuratety and completely document a client's status,

lncludmg s&gns and symptoms nursing care rendered physxcuan dentist, or podlatnst

orders dmmlstratron Qf medications and treatments; client responses and contacts with

other healthcare team members concernmg sigmﬁcant events regardmg client's status

The ALJ's ﬁndlng mdacates that the Respondent's documentatron was mcomplete as it

omitted mention of the wound dressing admlmstered by the Respondent but not ordered

by the podiatrist. The mmtmum standards of nursing care requnre nursing documentatson ‘

o be accurate __Q complete and to mctude mfon*natfon regardmg nursmg care rendered

and admmtstratlon of medtcaﬁons and treatments Based upon the ALJ s fi ndmgs the

espendenbs—conduct violated themtmmumetanddrds of- nursmg practice_set _forth_in

§217 11(1)(D), as she faited to document the nursing care and treatments she provided:

-and administered to HB’ Fi urther. because Respondent's conduct violated 6217 1 1 (1¥D),

the Respondent's conduct also hevessarily vtctates §301:452(b)(13), the statute from ~ -

which the Board s rule (§217.11(1)(D)) is derived

0T 1S, THEREFORE ORDERED THAT under the authority of .

§2001. 058(e)(1 ) for the reasons outhned herein, CONCLUSION OF LAW NUMBER 5 is

; AMENDED and ADOPTED as follows:

Amended Concluston of Law Nu_mber 5

5. Based on the Findings of Fact, the Respondent’s accidental omission of her use

3 Neither §301 452(b)(1 3) nor 22 Tex. Admin. Code §217.11(1)(D) require a nurse’s omission to be .
intentional in arder to constitute a violation of the minimum standards of nursmg practice. The ALJ's findings in this
regard are, therefore, immaterial in determining whether a violation of the minimum standards of nursing practice
occurred.




of Coban from her nursing note did not violate §301.452(b)(10) or 22 TAC §217.12(1)(A),

(B), (C).& (4) & (B)(A) & (H), but did violate §301.452(b)(13) and 22 TAC §217.12(1)(D).

Conclusion of Law Number 9 .
The ALJ did not properly apply or interpret applicable law in this matter when he
concluded that the Respondent did not viclate any statutory provision. As has been

discussed in detall in the precedlng paragraphs of this Order, the Respondent s conduct,

- as found by the ALJ, violated the minimum standards of nursing practice enumerated in

22 Tex: Admm Code §217.11. As such, as has also been dsscussed in detail in the-‘.

precedmg paragraphs of this Ordef, the Respondenf’s vno!atlons of the minium standards

of nursing practice enumerated in 22 Tex. Admin. Code §217. 11 necessanly constitute a

" Violation of the Occupatxons Code 301 452(b)( 13). the statute from whichthe Board'sfule =~

| regarding minimum standards of nursmg prachce (§21 7 11 )is derived. Therefore, the -

Board_fudsjhat ﬁleALLeLted_lmne_kmg Conclu sonclusion of Law Number 9 and' therefore

declines to adopt it.

sion of Law Number 11" _. , '
N The*Atd*did**noi‘ﬂrODfeﬁmplToﬁntemret'appi?Bable-iaw~-ir~‘r‘this »ma'tter-AWhen"-he-* o o

.Conol

concluded that the Respondent only violated 22 Tex Admin. Code §217 11(1)}(N). The

- ALJ found that the Respondent did not accurately and completely document the nursmg
care and treatments she administered and provzded to HB* As has been discussed in
detail in the preceding‘:paragraphs of'thi‘s Order, such conduct constitutes a uiolation of 22
Tex. Admin. Code §217.11(1)(D). o |

T 18, THEREFORE ORDERED THAT under the authority of |

§2001 058(e)(1) for the reasons outlmed herein, CONCLUSION OF LAW NUMBER 11is
AMENDED and ADOPTED as follows:

* See Finding of Fact Number 30 in PFD. .




Amended Conclusion of Law Number 11 -

5. Based on the Findings of Fact and Conclusions of Law, Respondent violated the
--Board's rule 22 TAC §217.12(1)(D) and (1)(N).

. Cenclusion of Law Number 12 -

The Board rdeclines to adopt Conclusio'n‘ of Law Nunnber 12 because it is a
- recommended sanction and not a proper ednclnSion of law. The Govemrnent Code
§2001 .058(e) autheﬁzes the Boerd to ehange a finding of fact or conclusion of law made |
by the ALJ, or to vacate or\modify an order issued by the ALJ if the Board determines that
the ALJ did not Apreperly apply'or interpret applicable law, ageney rules, written poiicies:. or

. prior admmlstratlve dectsrons The ALJ dtd not properly apply or mterpret appllcable law ‘.

in thls matter when he included his recommended sanct:on as a conclusron of law |

A recommendation fora sanction is not a pmper conclusron of law. While it may be

uppropnate#ar—thALJ—te—reccmmend—e saﬁct:en-an -uitimately-up-to: —fhe%eard to
determlne what the appmpnate sanc‘aon should be. - Further, the mere labeling of a
. reeemmended«saneﬁonas aeoneiusmn-ef-lew»er« asa ﬁndmg of fact dees not change the
| effect of the ALJ's recommendatmn “Thus, the &oard is not requnred to give presumptwe!y
bmding effect to an ALJ's recommendation regarding sanct:ons in the same manner gs
wrth other findings of fact and conclus;ons of law The Board not the ALJ is the final
. decision maker concemmg sanctions. Once it has been determined that a v1olataon of the
law has occurred, the sancﬁon is a matter for the agency's discretlon The cho:ce of
penalty is vested inthe agency, notin the courts. F urther an agency has broad discretion
in determining wh)ch sanction best serves the statutory pohcues committed to_ the agency’s
oversight. The propriety of a particular disciplinary measure is a tnatter of internal
administratien withwhich the coufts should notinterfere. See Texas Stafe Board of Dental

Examiners vs. Brown, 281 S.W. 3d 692 (Tex. App. - Corpus Christi 2009, pet. filed); Sears



vs. Tex. State Bd. of Dental Exam'rs, 759 S.W.2d 748, 751 (Tex.App. - Austin 1988, no

oet); Firemen's & Policemen's Civil Serv. Comm'n vs. Brinkmeyer, 662 S.W.2d 953, 956

_(Tex. 1984); Granek vs. Tex. State Bd. of Med. Exam'rs, 172 S.W.3d 761, 781 (Tex.App. -

Austin 2005, pet. denied); Fay-Ray Corp. vs. Tex. Alcoholic Beverage Comm’n, 959
S.W.2d 362, 369 (Tex.App. - Austin 1998, no pet.).

Furthet, the ALJ erred in applying and interpreting the applicable law in reaching his

‘ . recommended sanction. The ALJ recommends that the Board treat the Respondent's

conduct asa “minor violation” under 22 Tex. Admm Code §217 16 and take no further

actlon agamst the Respondent The Board, however, finds that the ALJ has mxsconstrued

the applicability of the Boar ! “m:no-r incident” rule, §217.16, and, therefore, declines to

adopt the ALJ's analysis and interpretaﬁon of §217ﬁ"16& Wh en oonstrUiné edm’inmieﬁt‘reﬂt'iw\'ie@ T

rules [a]n admtmstra’dve agenoy s lnterpretatlon of its own rules is entitled to great weight

and4:!eferenceALcootro!s_.m!essﬁplamiy_erroneous*or_mconsxsteannth the_agencys -'

enablmg statute Ackerson vs. Clarendon Nat’l Ins. Co., 1 68 S.W.3d 273, 275 (Tex. App -

Austin 2005, pet. demed)

Pursuant to §217.16;ifa- nurse’s*conductquahﬁes as a“mrnor incident”, the Board-“ R
' may forego lmposmg dlsciphnary acﬁon agamst the nurse. However in order to qualify as

a" “minor incident” under 217. 16 the nursescontmued practlce cannot posea riskofharm =~

to a patient or another person Further anurse’s conduot cannot be considered a “minor

incident” if; the nurse |gnored a substantial nsk that exposed a patient or other person to

significant physrcal emotiona! or ﬁnanolal harm, or the potenttal for such harm the nurse

lacked a conscientious approach‘to or accountability for his/her practice; the nurse lacked ,

.the knowledge and competedcies to make appropriate cl inical judgment and such

knowledge and competencies cannot be easily iernediated; or the nurse has engaged in

a pattern of multiple minorincidents thatdemonstrate the nurse’s continued practice would




——___w:th her-supemsor andlor th&paﬁentsyodzatnst __.T o-pretend thatsuch conduct‘ didnot :

pose a risk of harm to patients or others®. If a nurse’s conduct encompasses any one of

. the four situations identified in §217.16(c), it cannot be considered a “minor incident”.

_ The ALJ found that the Respondent made an independent nursing decision to

contravene a physician’é written order by substituting a wound dréssing for the d}essing

ordered by the physician. This decusmn was outside of the Respondent’s authorized scope

of practlce Further the ALJ found that the Respondent did not call her supervisor nor the

ordering physman to report the patient's change in condition or to discuss or clarify the

physician’s order for the wound dressmg HB was a pamcu!arly vulnerable patlent As

found by the ALJ she was bemg treated for an ischemic ulceratton on her foot whrch was

further complicated by her diabetes poor cxrculatuon and boney prommences that caused

- abrasmn between her toes’ The Respondent was not authonzed or qualif ed to makey B

mdependent nursmg decisions or to change the patlent's plan of care w;thout consultation

create a substanﬂal rigk of harm to H B including the potential for additional and unforseen

complications in the wound heating process Is illogical and dislngenuous Based upon the

adopted Findlngs of Fact, the Board ﬁnds that the Respondent's conduct ignored a

substantlal risk of harm andlor the potentia! for such harm, to HB. As such, it is
mappropnate to qualify the Respondent's conduct asa “minor incident” under §217.16 and

the Board declmes to do so.

%22 Tex. Admin. Code §217.16(c).
¢ See Findings of Fact Numbers 19-21 in PFD.
7 See Finding of Fact Number 5 in PFD.

¥ As summarized in the PFD... . “Respondent decided to use Coban to fixate the wound rather than Mefix.
Coban had not been ordered by Dr. Overbeek Respondent called neither the two RNs nor Dr. Overbegk's on-call -
answering service to report H.B.’s change in condition or to discuss or clarify the order for Mefix tape. Respondent
made an mdependent nursing decision to contravene Dr. Overbeek's written order by substituting Coban for the

Mefix tape. This decision was outside of Respondent's authorized scope of practice.” See Findings of Fact
Numbers 19-21 in PFD. . ' :




Based upon the adopted Findings of Fact and Conclusioné of Law and the Board's
opinian that the violations may not be consider_ed “minor incidents” under the Board's rules,
~ the Board finds that the Respondent's licenSe should be disciplined. Thg.'Board has
adopted rules that specifically address the factor.s' that must be considered when
determining the appropriate sanction irt a disciplinary matter®. Based upbn areview ofthe
factors listed in §213.33(c), ihcluding nsk of patient Aharm, the seriousness of the
Respondent's conduct, the threat to the public ‘safety the vulnerability of the patient, the

absence of any pnordlsmplmary h(story, and Respondent’s pnor practice history, the Board

ﬁnds that the Respondent’s conduct Warrants afi rst tier, sanction level l sanction for her

-violation of §301 452(b)(1 3)‘° as outhned in the Board's Disciplinary Matnx and the Boatd's

’ l'U'ES mc!udmg 22 Tex Admm Codegf'fi’fﬁ’?(b) (G) (e) and (f) - B T =
' IT IS THEREFORE ORDERED that RESPONDENT SHALL receive the -

*__sanctmngtREMﬁQlALEQU_CAILON .amLBﬁSEQNDENT SHALLpomplv in alLresnects

with the Nursing Practice Act, Texas Occupatnons Code §§301.001 et seq., the Rules and

Regulations Relating to Nurse- Educatten Ltcensure and Practice, 22 Tex. Admin, Code
- §211.1 etseqandﬁns@rder- o |

IT IS FURTHER ORDERED that, while under the ferms of this Order, this
Order SHALL apply to any and all future hcenses vssued to Respondent to practice nursing
in the State of Texas.

IT IS FURTHER ORDERED that this Order SHALL be applicable to

Respondent's nurse licensure combact privileges, if any, to practice nursing in the State

of Texas.

? 22 Tex. Admin. Code §213.33."

1 See the Board's Dlsc:pllnary Matrix, located at 22 Tex. Admin. Code §213.33(h), for a violation of
§301.452(b)(13).




IT IS FURTHER ORDERED ihat while Respondent's license(s) isfare '
“encumbered by this Order, Respondent may not work outside the State of Texas pursuant
~ toanurse licensure. compact brivi!ege without the written permission of the State of Texas
and the Board of’Nursing in the party state where'Respondent wishes to work.
Tis FURTHER ORDERED that:
@) RESPONDENT SHALL within one (1) year of entry of this Order
successfuﬂy complete a course in Texas nursing junsprudence and ethics. RESPO NDENT

SHALL obtain Board approval of the course prior to enroliment only if the course is not

being offered by a pre-apprm;ed p_rdvider.. Home studycoursesand video p}béremé Wil! S

not be approved. In order for the -course to be approved, Athe target audience shall include

- nurses. Itshall be a minimurn of six (6] hours ifi lergthi. The course's content shallincluds ™~

the Nursmg Practlce Act, standards of practice, documentatlon of care, prmcnples of

nuremg_ejhm conﬁdentlalitv praiessumal boundanes “and the Board's Dsscnplmary

: -Sanction Policies regardmg Sexua! Mssconduci" Fraud, Theft éand Deception; Nurses with

Substance Abuse, Misuse Substanc:e Dependency. orother Substance Use Dtsorder, and

Lying an&Falmﬁcaﬁon ~Geufses~feeasmg~en~malpraehee issues will-not be acceptem -

RESPONDENT SHALL CAUSE the sponsonng insﬁtutlon to submit a Verification of
Course Completion form. provided ~by the Board, to the Office of the Board to verify
RESPONDENT'S succe_ssful.compleﬁon of the course. This course ehall be taken in
addition to any other courses s’tieula_ted in this Order, if any, and‘ in addition to any -
eontinuing education requirements the Boa{d has forrelicensure. Board-approved courses
may - be found at the following | Board website éddrees:
http:/lew.bon.texas.govldisciplinaryacﬁén/stipscourses.html. -

(2) RESP_ONDENT SHALL, within ohe (1) year of entry of this Order,

successfully complete a course in nursing documentation. RESPONDENT SHALL obtain




Board approval of the course prior to enroliment only if the course is not being offered by
a pre-approved provider. Home study cburses and video programs will not be approved.

The course shall be a minimum of six (6) hours in iength of classroom time. In order for

the course to be approved', the target audience shall include Nurses. The course shall .

include content on the folldwihg: nursing standards related to accurate and complete

documentatior’x; legal guidelines fdr recording; methods and processes of recording;
methods of alternative record- keepmg, and computenzed documentatlon RESPONDENT

SHALL cause the mstructor to submxt a Verification of Course Completion form, provuded

by the Board, to the Board's office to verify RESPONDENT’S suCcessful completion of fthe - -

course. This course shall be tak‘e'n in addition to any other courses stipulated in this Order,

rehcensure Board-approved courses may be found at thg followmg Board website

mddress$tthlvmw.bon texasgavldiscjplinaryact:onlsgpscourses html

if any, and in addition to any. conﬁnumg educat:on requxremenfs the ‘Board has for

(3) RESPONDENT SHALL.-w:thm one..(1) -year of entry of this Order

onl:wpmgwm prov:ded—byﬁhemmnafeouncﬂ -of State Boards-of Nummg eNCSBN)f

Leamlng Extensmn in order fo receive credlt for completion of thls program,

: RESPONDENT SHALL SUBM!T the continuing educatton certlﬁcate of comple’uon forthis. -

program to the Board's 6fﬁce, to the attention of Monitoring. This course is to be taken in
addition to any continujng education requirements the Board may have for relicensure.
Board-approved courses may be found at the following Board website address:

http:'/lwww.bbn.texg_s,goy/disc_iplinéryaction/stipsbourses.htrhl.

(4) RESPONDENT SHALL pay an administrative reimbursement in the |

amount of one thousand six hundred thirty one dollars and tWenty five cents ($1,631.25).

RESPONDENT SHALL pay this administrative reimbursement within one hundred thirty




five (135) days of entry of this Order.  Payment is to be made directly to the Texas Board
of Nursing in the form of cashier's check or U.S. mbney order. Partial payments will not

be accepted.

Entered this & D day of April, 2012.
" TEXAS BOARD OF NURSING
%M
1

KATHER&NE A. THOMAS, MN, RN, FAAN

EXE-CUTNE-DIREC"TORVE ORTHEBOARD_ S

Attachment: Proposal for Deciéion; Docket No. 507-11-3652 (December 16, 2011).
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© IN THE MATTER OF

- dlscxpimary sanctronsagamst Amanda-Ann- E}he& (Respondent).-Staff- alleged that. Res;;ondem

DOCKET NO. 507-11-3652

§ BEFORE THE STATE OFFICE
PERMANENT CERTIFICATE § V :
NUMBER 177089 ISSUED TO § - OF
AMANDA ANN ELLIOT, § . A
- Respondent § ADMINISTRATIVE HEARINGS
"~ PROPOSAL FOR DECISION -

- Staff of the Texas Board of Nursing (Staff/Boa'rd)'brought this action seekihg to impose

failed to Initiate appropnatz mtcrvennons, faﬂed to follow the physician’s orders; and faited 10
honcstly, accuratcly, and ttmcly report and document all nursing and treatment care rendcred

Pracucc Act (Act)' and Board rules.?  The Admmxstrauve Law Judge (ALJ) ﬁnds that :

Respondent has violated § 217 ll( l)CN) ofthc Bosard Rules

— . ' I—JURISEI’CTLGN"%O‘FXEE—AND PRGGEB"RA‘—HISTORY

The pmﬁgs did'.not' challé;nge the issues of jurisdiction or notice. Those matters will be’
addressed in the findings of fact and conclusions of law.

On August 22, 201 1", AL] ?S:t‘c_phe.n J. Pacey convened the hearing on the merits at the'
Austin office of the State Office of Aduﬁnistmtive Hean'ngs (SOAH) Counsel for Staff waé.
Jéna Abel, and counsel for Respondent wag Dan Lype. The hcarmg adjourned August 23, 2011
and after a!!owmg time for transcnpﬁon and bncﬁng, the record closed October 17, 2011

' Tex. Occ. CODE ANN. CH. 301,
* The Board rules are found at 22 Tex. Admin. Code (TAC)ch.217
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1. DISCUSSION.

A Background

Although many of the facts are disputed, there are enough undisputed facts to frame the
__issues. Respondent has been licensed as a vocational nurse (LVN) since 2000. In April of 2008,

Respondent was employed as a Patient Services Coordinator (PCS) at Encompass Home Health A

' (Bncompass), a home health company. The duties of a PSC at Encompass involved scheduling

" patient visits, The _)ob duties of a PSC did not normally involve rendering skilled nursmg visits,
although a PSC nurse could make such visits for extra pay if the originally scheduled nurse was

unable to make a visit. O the weekend of April 5—6 2008, the Respondent was assignedasthe T

administrator-on-call. The adxmmsttator-on-call is responsible for rescheduling exxstmg visits

and schoduhng new vmts when an appropriate visit order was issued.?

e S B T S L T SRR S £ £ 35T A A R

The controversies involve the care of a patient, HB, who had dementia. Because of HB's'
 disability, there. is ho ewdanoe that Ercompass communicated dirgctly with HB, but rather

through her daughter or caregiver. Patient HB was being treated by Troy Overbeek, DPM, for an

ischemic ulceration on her foot ‘and was Are'ceiving regular skiﬁed nursing visits from
Encompass.! HB's care was complicated by diabetes, poor circulation in her foot, and boney
prominences which caused abi-asib‘n between thc first and second toes. Patient HB lived in her

own home, Her care was bemg overseen by her daughter, Virginia Sloan, RN, and Courtney
Calhoun, a paid camgwer

On April 4, 2008, Dr. Overbeek held meeting at his ofﬁée with Ms. Sloan, Ms. Calhoun,
and sevet'\! members of Encompass staff including Mishalcne Nash, RN. The meeting was held
to review the care bemg provxded to HB and Dr. Overbeek's concern that ‘Ms. Sloan,
Ms. Calhoun and members of Encompass Staff were misinterpreting or misapplying his orders.’
Respondent was not;‘prcscnt at this meeting. After the meeting, Dr. Overbeek prepared a specific -
wound care order for the weekend of Api'fl 5-6, 2008, The order required: (1) the applicaﬁon of

* Transcript at pages 62-64,
* Transcript at page 1560b lines 12-15 -
* Transcript ot pages 156-164. °




T was scneduled fora vzsxt the next day As the RN on-call, Ms Parmier held the authonty o . -
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Fibracol as a primary dressing, to HB's ﬁlceration and (2) the use of Mefix tape used as a
secondary dressing fo hold the Fibracol in place.. The order also. :eqmred the placement of a

piece of cast roll between thc tips of HB's toes to hold the toes apart, and Sunday April 6, 2008,
was the next scheduled day to check the wound ¢

In th'e afternoon of Saturday April 5, 2008, the RN on-call, Tammy Parmer, received a
pbone call from Ms. Sloan stating that her mother was in pain and requested a skilled nursing
visit be perfonncd on that same day. In response, Ms. Parmer contacted the Respondent to
inquire as to HB's ncxt regularly scheduted visit, The Respondent informed Ms, Parmer that HB

Saturday, Ms, Sloan called Ms. Parmer who called Respondent and told her to  talk to Ms. Sloan

initiate an order for an unscheduled visit for HB, Respondent did not have the authority to make
an unscheduled visit because it is bé.yond the LVN's authonty level to initiate such an order

- P Ms: Storns rec HiEEFH’E“GnSafﬁfday e e e ¢ e L e AR e e

On .Sunday mormng, Ms Sloan was angry that no one had attended fo her mother on -

about the schedulcd visit. Before camng Ms. Sloan, Respondent called Ms. ‘Nash because
Ms. Nash was in the Fnday meeting with Dr. Overbezk and might have wanted to tend to the

i wound herself ¢ Ms Nash d%d not answer tbat call, Then at 10:19 am,, Rcsnondent called

) 137 p.o., Ms Nash retumed Respondent s call, Respondent indicated to Ms Nash that

- .everything was fine. At 05 p- nt., Respondent talked to Ms. Sloan and told her that she would

“make the visit.* Respondent arrived at HB's residence at about 4:00 and Ms. Sloan arrivéd

~ when Rcspondent was rcmoving HB’s sack. This was the first time that Ms. Sloan was at HB'’s

residence that weekend Respondent apologized to Ms. Sloan because no one visited on
Saturday.,

* Exhibit33 at page 157,

’ Respondent tesnﬁcd that she attempted to call Ms, Stoan on Saturday, but sheas not successful, Staff disputes this
testimony, .

¢ Teanscript at pages 604-608.
* Bxhibit 38 at page 10 and Transcript at page 606,




SOAH DOCKET NO. 507-11-3652 _ PROPOSAL FOR DECISION ' PAGE 4

Respondent examined HB's foot and identified two new red spots with a an ulcer in the

middle. There was Mefix tape stuck to the wound on the grand toe. The wound did not bleed -

until Rcspondent removed the Mefix tape from the wound bed. It bled a little upon removal of
the tape.” Respondent took photographs showing the new damage to the toes.” Respondent
believed that the two new ulcers were caused by thc misplacement of the cast roll during
Friday's wound dressing. Respondent found the cast roll abutting against the ulcers on bony

-/ prormnences The cast roll was between the HB’s toes and on top of the ulcers causing pressure -
against both toes. Aocordmg to Dr. 0vetbeck’s order, the cast rolf should have been between

the tips of the toes separating the toes.

Dr, Overbeek's ordcr sta.tcs to affix the Fibracol dressing wlth Mefix tape. Respondent :

used Coban tape instead, Her rational was that Coban will not stick to the wound like the Mefix.

- %wmms&bmwmwmwm Overbeek’s office; biit Dr. Murff was one

call.® Respondent did not talk to Dr. Murff because he had never treated HB’s mother.
.Respondent waited unti] the hext n_mrmng wben HB cgy}_d see Dr. Overbeek.

Early the nc‘xt mommg, Ms S!oan and HB were in Dr. Overbeek’s office. Dr, Overbeck
- was angry because the wound had been ‘treated with Coban instead of Mefix, Dr. Overbeek

- knew that HB had trouble i in the past with Coban, and he attributed all the new damage to the
toes to the use. of Coban whtch is: a compresston tape. He mzum:uns that HB has a pr oblemmth.'. e

blood flow to the wound and wheu You put compression or pressure to the area you exacerbate
the wound. ~Respondent admittcd that she used the Cobam The doctor, Ms. Sloan, Ms. Nash,
and Enoompass management staff. lmew that Respondent used the Coban,

As a result of these events Ms. Sloan filed with the Board a complaint agamst

~ Respondent. Dr. Overbeek thrcatcncd to dwcontmue service to Encompass clients. In response

fo the complamts Ms, Nash terminated Remondcnt’s employment at 4:45 p.m. on Monday,

* Transcript at pages 610-612.

"' Respondent's Exhibit 11. ‘
2 .'Pr-anscript &t page 623 on lines 7-25 and page 624 on lines 1-3.

** Respondent indicated that Ms. Sloan assisted her in applying the Coben tape, and it was Ms. Sloan's ides to wait
untif the next day when Dr. Overbeek could see HB Ms. Sloan disputed both of these assertions,
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Aprl 7, 2011," and filed an incident report with Adult Protective Services (APS)."® During
Respondent’s terininati_on, ‘Ms. Nash requested that she tum in her visit note and documentation.
The next day Ms. Nash, called Respdndent and told her that: (1) she needed the required
documentation, and (2) instead of termination, R&pondént would be suspended pending further
investigation and péer review, Respondent agreed to give Ms. Nash the documents, but she did
deliver them until Wednesday, April 19, 2008. - When Respondent met with Encompass
management the next, day she was terminated again. Respondent was told she was terminated
because of her actions during the weekend and her lateness in delivering her documentation.

staff fnthigaﬁng the incide;nt felt that she intentionally omitted any reference to her use. of
- Coban. They believed that the note was fraudulent by omission. Sharon Hobson RN, who did

In her note, Respondent did m;f mention L;smg Coban Ms. Nash and other Encompass :

.

Tt testify d the Tiearing, reported that she asked Respondent why the reference was omitted
Respondent purpartedly said “Why would I do that to incriminate myself?™ )

B. Formal Clzalf_ges"

The following three charges were dew;éloped by the facts outlined above:

1. Formal Charge I. On or about April 5 2008, through-April 6, 2008, while-employed-at—-
Rehab at’ Homé«ﬁncampasﬁ,' “Tyler, Texas, Respondent failed (o fimely respond,
schedule, andfor performi a skifled .nursing visit in order to assess Patient HB, as
repeatedly requested by the daughter of Patient HB, after being notified by the daughter
of Patient FIB of a change in Patient HB’s condition. Respondent’s conduct caused the
patient to suffer. pain unnecessarily and deprived the patient of timely medical
intervention.! ' S '

2. Formal Charge 1I. The ,Re.spondent failed to conform to nursing- standards by not
- contacting her supervisor or the on-call physician When she discovered that Mefix tape
was - directly affixed to the wound and by not contacting the physician prior .to

" Transcript at page 91 at line 35.
** Transcript at page 130 at fines 33.34,

6 Petitioner’s Exhibit 11. Respondent disputes this and at 637 and 638 of the transcript Respondent testified that -
she said: *Why did 1 incriminate myself” as if to say “did | do something wrong.” -

7 Petitioner’s Exhibit 5.’
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substituting Coban for the non-efficacious Mefix tape. Tbat the Respondent's use of the

- Coban instead of Mefix tape may have contributed to the worsening of the patient's. .
wound.”*

3. Formal Charge I, On or about April 6, 2008, while employed at Encompass,
Respondent falsely documented that she dressed the wound of Patient HB the same as it
had-been, inste&d of accurately documenting that she used Coban, which was not ordered _
for the patient; to fixate the wound filler. Respondent’s conduct created an inaccurate
medical record and deprived the physician and other caregivers of essential information,
which was required to provide on-going medical care.”

1IL. DECISION AND ANALYSIS

A Fotmtal Charge I Failure to Tinely respond and Causation of Pain

“To prove Formal Chatge I, Staff had to demonstrate that Respondent failed to fimely
. respond, schedule, andfor peeform a skilled nursing visit. . Fisst, Staff failed (0 prove that the -
- information that Respundenthad about HB’s condition- on Saturday warranted her pursuing- an—
extra_visit.Second S%aﬁ' failed to~prov1de—anV-—cv1dence—that—Re-snond»nt—was—nr.xcw«. or -
. otherwise mstmcted to: soheadu&ﬁ &n extra visit on Satmday “Third, Petitioner failed to prove that
Respoundent had the amﬂmrity to schedulc an extra visit on Saturday., In fact, ordering an
--unscheduled visit weu!é lwwbeen bcyaad her-scope as an LVN. Ultimately, Respondent,

havmg,heeumunable.toﬁnd.&miacomem»nuxse made the scheduled visit on Sunday;-according — —
1o physxctan s orders ’

1. Respondent’s 'iﬁf‘ormati_(;n on Saturday, April 5, 2008

The proof of Formal Charge I hinges on the credibility of Ms. Paxmcr s testunony She -
was the on-call nurse for the weekend and she was the nurse wnh whom Ms. Sloan spoke on
_August 5, 2008. The key issue is whether Ms.- Parmer told Respondent about Ms. Sloan’s

concerns about her mother’s condition (as Ms. Parmer told the mv_estqgators), or whcthq

" rd
Y1
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Ms, Parmer mcrely askcd Respondcnt for the date of HB’s next schedu)cd visit for the changmg
of her dressing (as Respondent contended). '

- In balancing the weight of the evidence, the ALY must bé able to evaluate the credibility

of the witness and her testimony. For-Ms. Parmer, she had a clear recollection of the events

~ when she gave her statements to Staff investigators. But, at the hearing on thc ments shie had no -
recollection of the events of that weekend. Her lack of recollection dtmmlshcs the credxbxhty of

her tcsnmony at the hcarmg on the merits and in her statements to the investigators. -

i *Hddiﬁtm“tb thess czméems about Ms. ‘Parmer’s testimony, the ALl is also concemea’

about other: details. For example Ms. Parmer made a note that she told Respondent that -

Ms. Sloan had described the details about the appearance of a red spot on her mother’s wound

- mother- when she called Ms Parmer, and she had no opportumty to examine the wound ot the

-._bandages Ms. Parmer did not see the bandage until late Sunday, Apnl 6, 2008, That

~~~;»;~-¥mdzpmbl&n&=wiﬁa~hw@bmdages#%imms highly- un!ﬂcely'sincc Ms. Sloan-had-not-seen-her—= -~

Ms, Parmer made a notnuon about matters tha.t she could not have seen at the time that' she made

the note calls into questmn the accuracy of her statements. These matters might have been
. resolved if Ms.- Parmcr had been able to give meaningful testimony at the heanng But, in the

absence of her memory of any of these events, Ms. Parmer’s testlmony was of ‘no evidentiary

- value to Staff in their: prcsentation or'to the ALJ in evaluating the a!lcganons against Respondcnt

~ Staff also argued that Respondcnt had a duty to HB to assess the condition of her wound
when Respondent agreed to contuct Ms. Sloan to obtain more information.- Staff argued that
Respondent could have assessed the patient’s condition by phone.  The argument cannot

‘withstand scrutiny of the facts. Respondc_nt could not have made an assessment by phone since '

neither HB's caregiver nor Ms. Sloan was at HB’s residence. HB was unable to assist

Respondent since HB had dementia. There was no one for Respondent to call who could have _

given Respondent more information. Although Respondent tried callmg all upon whom she

reasonably thought she could rely, she was unsuccessful in gaining more information.
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2. Order to Respondent to schedule an extra visit
There was no evidence that Respondent was ordered by anyone to schedule an extra visit.
. 3. 'Respondent’s authority to schedule an extra visit

Rcspondcnt had no authonty to make an unscheduled visit to assess HB i in person unless
Respondent had a schedulmg change ordcr—-whlch she did not have.

" Instead, the focus of this inquiry returns to the issue of Ms. Parmer's dlrect oomact with
Ms Sloan, Ms Paxmer eithet knew ot should have known that Respondent could make no visit

' thhout a schcdulmg changc order. Ms. Parmer was the nyrse who was dealing directly with -

di =not know the extent-of HB's medical problemtgand =<7~ o

she lacked the means 10 ob:w: that information. Ms. Parmer was the only one who talked to

- Ms.'Sloan, who could qrdcr a more complete and early assessment of the extent of HB's Wmmd

- _problems, and who faxledto exemse her sole authority to issue a schedulmg change order,

4, De!kjéﬁat"h’iinﬁed the paﬁent

On Suaday mommg, Ma. Sloan called Ms. Parmer and old her that no one had vzsmd

HB on Saturday and that she was still in pain, Ms. Parmer called Respondent who in tum caHed
Ms. Nash then Ms. Sloan. Ms. Nash did not answer, but at 10:19 a.m. Respondent talked to

. Ms. Sloan for 17 mmutes ¥ Bven though Ms. Parmer made it appear in the investigative reports
that there was no commumcatwu between Ms. Sloan and Respondent, nothmg could be further
from the truth, ReSpondent called Ms. Nash onee and talked to her again at 1:37 am. She called
Ms. Sloan twice, once in the. torning to tell Ms Stone that she was scheduling a nurse to visit
and the second at 2:05 p.m. to tell Ms. Sloan that Respondent would make the visit
Ms, Parmer's representations to Ms. Bowman and contained in Ms. Bowman’s report are at best
suspect and sométimgs simply wrong. To make méttc‘rs worse the mistepresentations tainted

other testimony. Afiér looking at her investigatory documentation, Lecia Bowinan RN testified

* Petitioner’s Exhibit 38 at page 10,
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that the Respondent turned off her phone, which is an assumption taken from a statement by
Ms. Parmer.?' This statement is factually inaccurate. Respondent’ testified that she did not turn
her phone, and the phone records® indicate sixteen calls between 10:00 a.m. and 4:00 p.m. with

numerous calls each hout. And Ms. Parmer cannot be questioned on this bécause she does not
remember,

The actions mken hy Rcspondent on. Stmday were not dilatory. After Ms. Parmer called
Rcspondcnt and requested Respondent to call Ms. Sloan about thc scheduled visit, Respondent
immediately called Ms. Nash because Respondent thought that Ms. Nash might want to fake the -

visit becausc she was in the Fnday meetmg with Dr, Overbeek Ms. Nash did not answer,
Respondent then mmedwtely called Ms, Sloan. After talking to Ms. Nash that afternoon,
Respondent called M. Sloan again. “There is no proof that RcSpondent‘s actlons on Sunday

mmpm of deprived the paucnt of nmely intervention, The ALJ o
concludes that Respondent 'S actxons were propér.

B. F ormni Charge L&ﬂmg tg_(lbtam Physiclan Approva*

While the Nutsing Ptaehcc Act permits a nurse to decline to administer a treatment ora -
medication that the mttse baimves to be contmndwated or non-efficacious; the nurse must contact the -

ordenng physxcian tD notd"yhim/hct at the time the nurse decides not to administer the treatmeht-or- -

medication.® Nurses arc not authorized to alter a phys:cxan s order without notifying the physxcmn to
- clarify the order, Although a Ixcensed vocational nurse (LVN) has a duty to identify treatments that
may be non-eff cacious or oontramdzcated, the LVN may not make a medical diagnosis or prescribe

thérapeutic or corrective measures Also, a LVN may not make mdependent nursmg Judgments or
alter a patxent’s nursing plan of care. '

In this s:tuanon the Rcspondcnt assessed HB's wound dressmg and detenmned that the Mefix
tape was sticking to the wotmd bed. thn the Respondent removed the Mefix tape from the wound ‘

 Petitioner's Exhibit 11 at page 2
Penuon_er s Exhibit 38 at page 10, -
B 22 Tex. Admin. Code § 217.11(IXN).
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bed, the wound began to bleed, The Respondent also noted that there were new ulcers on the
Respondent’s second toe. The Respondent determined that using the Mefix tape to re-dress the
wound might cause further injury to the wound. When the Respondcnt discovered the change in
condition of the patxent," the Respondent should have either (i) contacted Dr. Overbeek’s office to
report the change in the patlent’s condmon and clarify the orders for the wound dressing or (u)
contact Ms, Parmer or Ms. Nash so they could contact Dr. Overbeek's office and report the change in
the patlent‘s condition and clarify the orders for wound dressing. Dr. Overbeek’s’ office had an on-
call answermg service available on that Sunday. Further, Dr. Overbeek's partner, Dr. Murff, was on-
call that weekend and could havc directed the care of HB.

it appears that the Respondent made an attempt to contact Dr. Overbeek's office because that was
the ouly way she could have known that Dr. Murff was on-call. Rcspondcnt left no message for -

““éither Dr. Ovexbeek of Dr. Murff She reiayed no mformatmn to his office about HBs change in -
: condmon, and she re!ayed no information” about altering Dr. Overbeek’s existing order. The

Respondent also 0 did. ._not_contact Ms.. Parmer ~who_was_still on-call and_ ava:table, or-Ms.-Nash,— =

Rathcr,_ﬂmlespondmtmadamndcpendentmmmngaudgmem to- us&(‘nban -to- ﬁxatﬂihe“wound
dressxng

mpmm substituted’ Coban for the Mefix tape-ordered by Dr. Overbeck. She falfed 10~
report the changas.inHBmudiuomand +o-seek clarification of Dr.. OVerbeek’s -order-to-use Mefix- —

tape. She also failed to (sonmct cither RN. These otmssxons are a violation of the Nursmg Practice
Acx and the Board’s ru!es ' ' '

The Respondent asserted that she felt she was acting in the best interest of the pauent
However, on cross exammatmn, she admitted that she had not followed the Board’s guidelines for
deterrmmng a murse’s appropnate scope of practice. Respondent’s substitution of Coban for Mefix
was not authorized by valid physician order or protocol. Her use of Coban in contravention of
Dr. Overbeek’s written order was mappropnatc

x The change in condition was new ulcers on HB’s second toe and the Mefix tape that was stuck directly to the
wound bed, causing the wound 10 bieed when removed.
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The ALJ is not- pers'uadcd by Respondent’s argument that Respondent she was not
required to wait an /indeterminable amount of time for someone to call back. The ALJ is alsa not
persuaded that & better interpretation by the Board would take into account the individual
circumstances confronting the nurse, the practice environment, -the severity of the issue, the
invasiveness of the nursing intervention performed, and other relevant ¢ircumstances prior to -
deciding whether a given intervention is thhm the scope of a trained nurse and when it is
required to contact the on-call podiatrist. '

Thc AL is persuadcd that Respondent’s unapproved substitution of Coban for Mef ix .

-—neither. caused nor-contributed-to- ﬂxe"worscnmg of HB’s wounds: The Staff failed o carry their

burden of proof with respsct to the harm issue. There was no credible evidence demonstrating

- that the Respondent's use of Coban caused harm to Patient HB or would be likely to cause harm.
J ] ; t..andtesnmony ehcxted from- both~he:~ and”dm‘Sta‘ff‘r R S

witnesses demanstrate the opposma No harm was caused by the Respondent's use of Coban.
Such an injury wou!d not be expected from its use, and, in fact, the use of Coban likely mitigated

s ~ the harm that was already present when the Respondent made her skllled nursing visit on Aprif 6,

2008, The Staff"s case fot harm ot potential harm rests entirely on the tesumony of HB's treating -
podiatrist, Troy Ovcrbeak, DPM. Dr. Overbeek's statements on this issue were hlghlyi' :
speculative,. and were based ou assumptxons whxch are factually incorrect as shown through the -

rest of the e\udsms and- weﬁmony produced at hearmg

Dr. Overbeek tcsttﬁcd that his concern that the Respondent's use of Coban may have
caused harm was based on his observatxon of two new ulcers and a small cnlargcment of the

original ulcer during his asséssment of HB on April 7, 2008, and his  understanding that Coban

was used as a compresswc dressmg, which may have compromlsed HB's circulation. The
evndence shows that the two. new ulcers were already present during the Respondent’s skilled
nursing visit, and that the original ulcer was likewise already worse at the time of her visit. It
was further exacerbated by the Mefi iX tape bemg dxrectly affixed to the wound, The Respondent
did not usc Coban as a compressive dressing. She ngbtened the Coban only tight enough to hold

the pnmary dressmg in place. Dr. Overbeek's testnmony indicated that. he beld an incorrect

understanding as to liow the Coban had been apphed by the Respondent, and this belief dxrectly
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bore on his misplaced fears that the Coban, as applied by Respondent, may have caused excess

pressure and worsencd HB's wound

There are’several problems with Dr. Overbeek's tcstlmony and medical opinions as the
relate to Staft‘s alleganons that the Respondent's use of Coban may have caused harm to HB.
First, the evidence estabhshe§ that the two new ulcerations identified by Dr. Overbeek during his

April 7, 2008 assessment were already present when.Respopdent made her skilled nursing visit |

~ the prior evening. .Dr. Overbeek acknowledged that the only first-hand knowledge he had

 regarding the new ulcerations where that they wete not present when be saw the patient on

April 4, 2008, but were present on April 7, 2008.* Dr. Overbeek had no personal knowledge as

to when the new ulcerations appoarcd or whether their appea:a.ncc preceded or postdated the
Respondent's use of Coban

In commt, ﬂwekespondent testified that the two nc{v ulceraﬁons were é:’lrea’dy preseat

I LRI NN TS S

revealingly, the Respmdeat took multiple photographs of the patient's wound as it appeared

bamxse. The-newmmtxons -were- alsoﬁocufremed»m the Respondent's nursing note:?Most—

during her vxsxt," Timse photographs demonstrate the presence of the two new ulcerations on -

HB's second toe ay mted by Dr. Ovcrbeek the following morning on Aprit 7, 2003 The only

tkn'eewamessoeﬁwb&sawf%sﬁetat ‘the-time of the Respondent's only-contact with the patient -

were in agresment that the two new ulcerations were already present and the origmal lesion was
worse than it had been on Friday. This is further verified by the wound photographs which were
taken on Sunday by thé Respohdcnt.” “Taken together, ‘the uncontroverted evidence and
testimony estdb’liohés the Respondent's use of Coban did not cause the new ulcerations or the

existing lesion to bécome larger. Thess all occurred prior to Respondent’s visit.

M Tfanscriptat page 175at lines: 121,
* Transcript at page 611at lines 1117,
¥ petitioner's Exhibit No 10 at LS.
™ Respondent's Exhibit No 1.
¥ Ms. Sloan, Respondent, and Ms. Cathou.
3 Respondent's Exhibit No, 11,
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Respondent’s expert witness, Eddie Davis, DPM, disagreed with Dr. Overbeék’s
~ testimony. Dr. Davis said that it was unlikely that the wse of Coban on a patient like HB would
cause harm. Dr. Davis testified he frequently uses Coban in his practice to treat wounds in

patients with similar presentatxons as HB, including patients with diabetes, poor circulation, and
ischemic ulcerations.” A .

Dr. Davis' expert teéiimony that the Coban was unlikely to have harmed HB is further
bolstered by the APS investigation which examined the same issue. After interviewing all of the

same witnesses with first-hand knowledge who testified at the hearing including Dr. Overbeek,

- w-;chspondent Ms; S}aan»and Ms.Calhoun;-the-APS-determined thére- was msuﬁiment evidenceto— s e

find that the Respondcnt's actions caused harm to HB 1

e h&m,mmmmdmk or. probative evidence that the Respondent's.substimution—- - - ..

of Coban for Mefix tape caused harm ot was likely to cause harm to HB. The record .

demonstrates the onginal lesmn was worse and the two new. ulcers were already ° present when

N Respondent rendered hcr visit on April 6, 2008, -

c Fbﬁtﬁi Chayge HT: False Documentation :

Staff’ 5 argument is two foid L In the note. Respondem s references and statement
concerning Ms. Sloan’s statements and behavior are false, and. 2. 1.In her note documenting the’
visit, Rcspondent dtd not include the fact that she uscd Coban fo drcss the wound, and

In oonszdenng Staffs first allcgauon, Staff argued that the credible evidence suggests
' that the remainder of the Respondent’s note was false. Staff alleged the following facts establish
thls assertion. Ms. Sloan specifically denied that she took part in dressmg her mother’s wound.
Shc also specifically denied that she agreed to wait until Monday to notify Dr. Ovetbeck of the
-change in the wound dressmg On the contrary, Ms. Sloan testified that she told the Respondent
~ Several times to contact Dr. Ovcxbeek’s office to get an order for the Coban Further she

' Transcript at 317-3 18 at lines 17-9.
" 3 Respondent's Exhibit No. 4.
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testified several txmes that she dxd not participate in-the dressing changes for her mother’s
wound, including the dressing change on that Sunday. It is undisputed that Encompass staff was
. notified on the following Monday of the Respondent’s devxauon from Dr. Overbeek’s order.

The probleﬁ with Staff’s argumcht 1s that Ms. Sloan is far from credzblc Except for
‘_ Tammy Parmer, Virginia Sloan was the least credible person at the hearing. The ALJ does not
view her statements as true, The tecord is replete with references as to how difficult she was to
- deal with. She is an RN and an. attorney. She was invited to the April 4, 2008 meeting bécanse

Dr, Overbeek was suspicious that e:ther she and!or her caretaker were changmg HB’s bandages.

thn explaining how the wound got worse, Dr Overbeek said Ms. Sloan may have changed the ~

bandage * Alicia Morrs, Area Manager for Encompass reported™ that Dr. Overbeek said: “He
understood that ergxma S}oan was lookmg for somethmg to complam about becausc shc
" Kiowingly mnnd"“ mn applymg the Coban to her mother s foot, not pmvxdmg
information to Ammzda that the Coban had caused problems with the wounds n the past, baiting
__her” There is no reason . for Ms. Monris ta lie, but at the. bearing and-after consulting with-his -

pnvate atmrnev he d&m&thaLhe saxd ennr&statemmt verbatzm—»Dv—Ovetbeck—smd -he-would

never use the: words “bailing her”  But in other conversations, Dr. Overbeek descnbed

Respondent’s actxon as not mahcnous and under extenuating cmcumstanccs

As to Sta&’s pouxt number two, it fails bccause Ms Slean 3 statements-arenot-credible; -

and they should not have been categonzed as such. At best, they are disputed,

Staff's numbcr one and main point was that the Respondent frauduiently ozmtted from
her documentary note the fact that she used Coban on the wound, The ALJ concludes that
Respondent did not intentionally omit the word because the note on its face states that
Respondent observed HB’s wound, finding that the Mefix had become afﬁxed to the wound bed;
she decided to dress thc wound wlthout the use of Meﬁx ‘

» Transcript at page 182,
** Petitioner's Exhibit 10 at page 13
** Transcript at page 203,
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Respondent’s note for Sunday, April 6, 2008, states cxphcuiy, “Meﬁx tape was not

" fixated to the Fibracol at- th1s time due to it teating out the wound bed just before changing the
dressing.”* This statement leaves no question as to Respondent’s choice to depart from the :

previously used Mefix dressing. Respondent s note included a clear description of the problem
. caused by the Mefix tape, which had become dried out and affixed 1o the wound. Respondent’ '

note indicates no falseness as to her choice not to use Mcﬁ\: in redrcssmg the wound, and

certainly does not state that she dressed the wound the same as it had been, as Staff alleges,

prondent’s use of Coban Bs the secondary dressmg to affix the Fibracolto HB'swound -~ =

" was not explicitly stated in the note. But Respondent testified that this was an oversight, and that
she did not realize that she had not stated the perticular alternare dréssing she had used untif it
was pointed out by Sharqn Hobson at a mectmg on Thursday, Apl il 10 2008 However, Bs

R R KPR RO S

“‘Régfondm"? braco! cannot be affixed to a wound thhout some type of secondary

dresmng Desptts Respondent’s mistake § in not spectfymg the altematc dressmg, subsequent
_healthcare pmv:ders would understand 1 that if Mefix was not. used,-an- alternate dressing- would—

_have to be usgd,_Eyemhouth@spondcnt left-out-the-hame-of the-alternate: ¢-dressing, the note iy
-stzll clear.on the faet that she did not use Meﬁx which is oontrary to the Staff's allegatxons. Itis
dlfﬁoult to understand Staft’s argument in charge number 3, The term “as it is il then™ has an
entirely dxﬂ'ﬂmntmeamhg than the Staff asserts- when read in contexz within the four corners of

the note, The t!atb mxal.smes “Virgzama Sloan- agwed that wound- changes; afongwmx orders™

would be diseusaed ‘with Dt Overbeek in the morning and dressing as it is til then.” The plain
meaning is Rcspondmt redressed the wound and did not use Mefix. Until HB sees the doctor
Respondent is not going to redress the wound with Mefix. She will leave it as it is.

_ Staff’s investigative records rcﬂcct that when conﬁonted wnth the omission -she
responded “Why would I do that to mcnmmatc mysclf" Respondent testified about this
mtcrchange clarifying as follows:

Sharon had asked re why ] left out the word “Coban” and | didn’t understand what she
was asking. And she showed me my note and she said, you left out the word “Coban "
- And that ] whcnever I came to even notice that I had acc ccidentally left it out.

% Petitioner’s Exhibit No. 11 at page 16.
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"When [ asked her, Why, did 1 incriminate myself, is because Sharon had offered earlier in

. the week to help me with my note if I had any questions. And when | asked her that, I

was asking, why? Did I do something wrong? 1 didn’t understand. Did that hurt me in
some way because I accidentally left that out?” '

Respondent’s reaction to being confronted about leaving out the word “Coban” was
P -aving

misunderstood by Encompass administrators as being the reaction of someone being caught in an

attempt to falsify a record. But according to her testimony, it appears to be the reaction of a .

scared nurse that had just realized that she left that particular piece of information out of her

note.

IV, RECOMMENDATION

Cope (TAC) § 217.1 )(I)CN)' which states that all vocational nurses shall:.

" 7 Clarify any order or treatment régimen that the hurse has reason to believe is inaccurate,

e M_I&s_,umth&_}‘_ﬁndsthm R.;:si)ondem viélated the Board’s-rule at 22 TEX-ADMING- - -+ - -

—non-effjeacious—or—contraindica by —consulting —with —the —appropriate licensed
practitioner and- notifying the ordering practitioner when the nurse makes the decision not
to administer the medication or weatment o

TLJ determines thaﬂhe other alleged violations were ot proved; consequently this qualifies asa

mixieﬁaci"_dénmadér»the:' the-Act-and Board's rules-and does not warrant disciplitary astion, ™~

deemed "minor incidents” and which do not warrant disciplinary action, Tex. Occ. Copg
§301.402(2). Spcéiﬁcauy, this statute defines a minor incident as:

Conduct 'by a nurse that does not indicate that the nurse's continued practice poses a tisk
of barm to a patient or another person. This term is synonymous with "minor error" or
"minor violation" of this chapter or board nile. : o

*" Transcript at page 637 at lines 7-24.

Secﬁon 301.}401(2) of the Océupation_s Code creates a catcgorj' of ﬁiola’tiqns which are
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By rule the Board has determined that minor incidents do not need to be reported and do
not warrant disciplinary action. 22 TAC § 217.16(a)-(c). A minor incident only needs to be

- reported to the Board if five or more occur within a twelve month period.

i is recommended that the Board treat Respondent's only incident in eight years as a
minor incident and impose no sanctions. The board is entitled to the costs of the proceeding as
~ set forth in Staff's affidavit.* '

V. FINDINGS OF FACT -

1. Amanda Elliott ,(Rcs;_pondﬁnt), is a Licensed Vocational Nurse duly licensed in the State -
of Texas under Permanent Certificate Number 177089 since 2000.

o2 I Aprl of 2008, the Respondent was employed as a Patient Services Coordinator PSQ) v~ .
) at Encompass Home Health (Encompass), a home health company. " ,

3. The duties of a PSC at Encompass involved scheduling patient visits, The job duties ofa

,

PSC did not normally involve rendering skilled nursing visits although-a PSG nurse could -

-mike such’ visits for extra pay if the nurse originally scheduled to make a visit were.
unable to do so. : - : S -

4. On the w&::kend of April 5-6, 2008, the Respondent was assigned as the a'c!’!mini-sttator-‘
on-call. The administrator-on-call was responsible for rescheduling existing visits and

8. Patient HB wis being treated by Troy Overbeek, DPM, for an ischemic ulceration on her
" foot and was receiving regular skilled nursing visits from Encompass. HB's care was
~ further complicated by her diabetes, poor circulation in her foot, and boney prominences

- which-would cauise abrasion between the first and second toes.

6. ‘Patient HB had dementia and her care was being overseen by her dabghter,‘ .
- Virginia Sloan, RN, and Courtney-Calhoun, a paid caregiver, '

7. On April 4, 2008, a mecting was held at Dr. Ovetbeek’s office between himself,
4 Ms. Sloan, Ms. Calhoun, and several members of Encompass Home Health Staff
including Mishalene Nash, RN, The meeting was held to go over the care being provided
to HB and Dr. Overbeek's concern that Ms, Sloan, Ms. Cathoun, and members of
_Encompass Staff were misinterpreting or misapplying his orders. The Respondent was -
not present at this meeting. ‘ ' ’

 Suaff's affidavit is somewhat confusing. Each party agreed to pay one-half the cost of the transcript. | assume
that is the intent of the affidavit. ' ' -
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10.

T

On the weekend of April 5-6, 2008, Dr. Overbeek's wound care orders called for the
application of Fibracol as a-primary dressing to HB's ulceration with Mefix tape used as a
secondary dressing to hold- the Fibracol in place. Dr. Overbeek's order also called for the
placement of a piece of cast roll between the tips of HB's toes to hold the toes apart.

On April 5, 2008, thcA'RN on-call, Tammy Parmer, received a phone‘ call from Ms. Sloan
stating her mother was in pain and that she wanted a skilled nursing visit performed on
that same day. - o

In response to Ms. Sloan’s phone call, Ms. Parmet contacted the Respondent to inquire as
to HB's next regularly scheduled visit. The Respondent informed Ms, Parmer that HB
was scheduled for a visit the next day on April 6, 2008. - :

visit for Patient HB. There is no evidence that Ms. Parmer ever initiated such an order to

. have askilled nursing visit performed for Patient HB on April 5, 2008.

" As the RN on-call, Ms. Parmer held the authority to initiate an order for an unscheduled

%

12MmM1nvmmVa reports attributable to Ms: Patham-lack-eredibility- . N

13

“because Ms,- Parmer testified that she had no memory of ‘'that weekend ‘and could not
‘ corroborate her statements, - _ : :

~fTh§¥Rzéspodd°ntﬁ_att'empted— to—cbntacths.fSloan*oanpriI* 57_’20087toﬁct*herknbw*HB**“*”“ —

i4.

1.

£6.

17,
18.
19.

20.

. was scheduled for a visit.on the following day but was unable to reach.her by phone

In the morning of Sunda, April 6, 2008, the Respondent telephoned Ms. Sloan. During

that phone call, the Respondent informed Ms. Sloan that the otiginal nurse scheduled to
visit her mother on Sunday, Celeste Ralda, RN, had cancefed and that she would either

{ind another nurse to render the visit or would make the visit herself later that afternoon.

A About 200, ‘Rﬁspohdent talked to Ms, Sloan and told her that she would make the visit,

At approximately 4:00 p.m. on April 6, 2008, the Respondent arrived at HB's home fo
perform a skilled nursing visit. ' :

‘When Respondent assessed HB,’s wound on April 6, 2008, she discovered that the Mefix
tape was stuck directly to the wound bed. Also, she discovered that HB had two new

ulcers on her second toe.

Respondent removed the Mefix tape from the wound. bed and caused the wound to bleed *

a little, : ‘

Respondent decided to use Coban to fixate the wound rather than Mefix. Coban had not

been ordered by Dr. Overbeek.

Réspéndent called neither the two RNs nor Dr. Overbeek’s on-call answering service to

_report H.B.’s change in condition or to discuss or clarify the order for Mefix tape.
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21

22.

23.

- 24,

- Respondent made an indebendent nursing decision to contravene Dr., Overbeek’s written
order by substituting Coban for the Mefix tape. This decision was outside of °

Respondent’s authorized scope of practice.

At approximately 8:15 a.m. on April 7, 2008, the Respondent informed her supervisors
Lecia Bowman, RN, and Mishalene Nash, RN, of HB's condition, the new ulcerations on
her foot, and het use of Coban instead of the Mefix tape, o

information was relayed. When Dr. Overbeek's office was called, Ms. Stoan and HB were
already there meeting with De. Overbeek. : _—

Based on the phone call from Encompass. and information provided by Ms, Sloan,

~Dr-Overbeek was made awate of the events 6f the weekend including the Respondent's

25

e

substitution of Coban for Mefix tape.

Dr. Overbeek testified that when compared 16 his last visit with the patient on

April 4, 2008, he noted two new ulcers and a slight enlarging.of the-original-wieer-when - -
“hesaWwHB a . R .

gain on April 7, 2008.

Dr. ngtbéek was uncertain about the conditions or factors that caused HB’s wound to . ~
_deteriorate. - —— . .

S

‘With the Respondent's involvement, Dr. Overbeek's office was then called and this

a9,

30.

31,

32,

33.

28,

“Eddis Davis, DPM, Respondent's expert frequently uses Coban as a secondary dressing _
im his practice for patients with identical medical presentations as HB, The amount of.
‘compression applied with Coban is selectable by the nurse and a . low level of -

cqnipxj&esien would be highly unlikely 10 canse HB's wounds to worseny,

./' .

The Respondent's kubstiiutign of Coban for Mefix tape did not cause HR's wound o

deteriorate.

The Respondent was terminated from Encdmpasé on April 7, 2008, with instructions to

finish and turn in her nursing notes regarding the visit with HB.

“On-April 9, 2008, the Respondent turned in her nursing note to Encompass, The nbte :

was accurate and complete except for the Responderit's accidental_;wnﬁonal
omission thal she had used Coban. o i

The Respondent has 1o prior disciplinéry history with the Texas Board of N ursing. v

Staff of the Petitioner, Texas Board of Nuréing,” filed Fonnai Charges against the -

Respondent's nursing license on August 31, 2010..

On March 7, 2011, Board Staff mailed a copy of its Notice of Heating to the Respondent
by certified mail, retrn receipt requested, :
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34.  Oa May. 20, 2011, Staff of the Petitioner filed Second Amended Formal Charges and a

Second Notice of Hearing and mailed the same to the Respondent, care of her attorney,

Dan Lype, by certified mail, return receipt requested.

35, On August 22, 2011, ALJ Stephen J. Pacey convened the hearing on the merits at the
Austin office of the State Office of Administrative Hcan'ngS-(SOAH). Counsel for Staff

was Jena Abel, and counsel for Respondent was Dan Lype. The hearing adjourned -
August 23, 2011, and after allowing time for transcription and briefing, the record closed -
October 17, 2011. ' ' ‘ . .
IV. CONCLUSIONS OF LAW -
~i - The-Texas-Board -of -Nurse-Examiners ‘(Board) has jurisdiction- over-the-discipline-of -

licensed nurses in Texas. Tex. Occ. CODE ANN. ok, 301.

2. - The Staté Office of A_dministréﬁ?e Hearings (SOAH) has jurisdiction to conduct hearings
and issue a proposal for decision in this matter. TEX. GOV'T CODE ANN. ch, 2003,

il B sin 8,

3 Notice given by Staff of the Board (Staff) to Rcs.pondént was sufficient undet law. Tex. -

Gov’TCODE ANN, §§ 2001.051 and 2001.052.

4. ‘B‘asgd_bn"?‘iiidmgsﬁ"?.f Fact, the Respondent's care to HB including the decision to wait

untiif'tiwfo!lowing'morning?to-contactfHB'S’treatingfpvdiau%t’reglfrdiﬁ'g“h?wﬁ“sﬁnm "

~-and the use of Coban did not violate § 301 452(b)(10) & (13) of the Act or 22 TEX.

ADMIN. CoDE (TAC) § 217.11(1)(P) or § 217.12(1)(A), (B), (C) & (4), but did violate 22 ,
TAC$217.1MMN). o . :

57 ﬁa&’sﬁ*ﬁn:ﬁwﬁndings of Fact, the Respondent’ s accidental omfssion of her use 6f Coban .

from-her sursing note did wat violate § 301:452()(10) & (13) or 22 TAC § 217 1(IYD)
or § 311*20)(5)» (B), (C) & (4) & (6)(A) & (H). L

6. The Respbﬁdent did not fail to fimely respond to, schedule, and/or pefform ‘a skilled -
~rsing visit to Patient HB. ’ , o o

7. . The‘Respondent's deviation ﬁfoni the podiatrist'®wound care orders by substituting Coban
. for Mefix tape did not cause Patient HB's wound to worsen. ' ‘

veemaitea

8. By substituting Coban tapé for the medically ordered Mefix tape without first contacting ~

the treating physician, Respondent violated 22 TAC § 217.11(HH(N).

t

9. Based on Findings of Fact and Conclusions of Law, Respondent did not violate any .37
. i

statutory provision. :

10. . Administrative costs of this proceeding should be imposed on Respondent in the amounts
noted on the affidavit, but in no event shall Respondent be required to pay more than one
half the cost of the transeript,

Nt
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.Baséd on the above Findings of Fact and Conclusions of Law, Respondent violated the
Board rule22 TAC § 217.11(1)(N). ‘

Based on the above Findings of Fact and Cbn_clusions of Law, and based upon the factors
referenced in TEX. Occ. CODE ANN. §. 301.401(2), this violation should be considered a
minor incident, and does not warrant further disciplinary action. .

SIGNED DECEMBER 16, 2011.

e ADMOISTRAMVE LW AmGEY -
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IN THE MATTER OF .

- § - BEFORE THE STATE OFFICE
PERMANENT CERTIFICATE § ~
'NUMBER 177088 | - § " OF ‘
ISSUED TO | § . |
AMANDA ANN ELLIOTT § ADMINISTRATIVE HEARINGS

STAFE’S EXCEPTIONS TO THE PROPOSAL FOR DECISION

COMES NOW, Staff of the Texas Board of Nursing, and files exceptions to the
Proposal for Decision issued In this matter on December 16, 2011, and would state as

_.follows:

Fingi-gg of Fact Number 13

~>~~-““wmm&aﬁ“exceplsto*ﬁinﬁing';of'"Fact"Number‘13.' The credible-evidsrice Iy the record

does not support this finding. State's Exhibit Number 38 shows that no phone call was
initlated from Respondent’s phone to Ms. Sloan on April 5, 2008. Further, Ms. Sloan
_testified that she did not receive -a message or a phone call from the Respondent on April

5, 2008, Ms. Sloan had four contact numbers on file with Encompass, However, the

Reépondaatédi&hef-leav&&message—on—any-ofﬂthesvnumbe"rsﬁuﬁherrwheﬂ'oross-
examined, the Respondent admitted that she had no evidence showing that she attempted
te contact Ms. Sloan on April §,2008. Réspondent's testimony is not credible. If she had
actually attempted to contact Ms, Sloan; it seems reasonable to expect that she would
‘heve left'a message on one of Ms. Sloan's contact numbers. However, this was nof the
.tase. ‘See pages 231-232 and 652-654 of franscript. Staff respectfully requests that
Finding-of Fact-13-be removed from the PFD: - o ’

Finding of Fact Number 2. 6

' Staff'excepts to Finding of Fact Number 26 because the record does' not support

this finding as written. Dr. Overbeek testified that several factors could have caused the

harm to H.B.'s wound, including the use of Coban by the Respondent. Although Dr,
- Overbeek could not state with 100% certainty that the use of Coban by the Respondent

did cause H.B.’s wound to deteriorate, Dr, Qverbeek was adamant that the use of Coban -

could cause harm to an ischemic wound fike H.B.’s wound and that he would never order
a compressive dressing, such as Coban, to be used on such a wound for this reason.  As
"H.B.'s freating podiatrist, Dr. Overbeek's opinion should be given significant welght. See

‘pages 166-171 and 176 -178 of transcript, Staff respectiully requests that Finding of Fact
~ Number 26 be reworded to state: “Although Dr. Overbeek could not be certain about the

conditions or factors that caused H.B.'s wound to deteriorate, Dr. Overbeek was firm that
the use of a compressive dressing like Coban on H.B.’s wound could cause harm to the
wound and that he did not order the use of Coban for this reason.”




Finding of Fact Number 27

Staff excepts to Finding of Fact Number 27 because it is not supported by the

credible evidence in the record. Although Dr. Davis testified that he uses Coban as a

secondary dressing in his practice, the evidence in the record does not support a finding

that the amount of compression of Coban may be selectable by the nurse and that a low

level of compression would be highly unlikely to cause H.B.'s wounds to worsen. Dr.
“ Overbeek was H.B.'s treating podiatrist. Dr. Davis never examined H.B. On cross-

examination, Dr. Davis admitted that wound treatment is an individualized process and that

a treating podiatrist has to take into account what the podiatrist is seeing and how the

patient is respoiding to the treatment. The medical records admitted into evidence from

Dr. Overbeek's office show that Dr. Oveibeek never ordered the use of Coban for H.8's

waund dressing (which is consistent with Finding of Fact Number 19) because of its = . .
compressive nature. Further, Dr. Overbeek specifically stated that Coban could not be |
used as a low level compressive dressing or the dressing would not stay in place. He

further testifled that loosely wrapping Coban around a wound would not undo the

cormmpressive nature of the dressing. F urther, neitherDr. Overbeek nor Dr: Davis personally - :
~2psemved the d Aeaamggappuecl,.by@the.Respanden&:@Ihemfom,«@nu@aws!atesﬂmenyuisxm-n--' s e
peculative at best as to how the Respondent applied the dressing. Further, Dr. Davis' ~ .
_‘opinion that Coban could be used in a non-compressive manner is. only speculative, No

" ‘evidence was presented by Dr. Davis to comoborate his opinion. The evidence may g
- suppott-a finding-that Dr.- Davisfu's,eseobaWasaisecondary*dressmcrin*his*prawcat but— ]

‘such-finding is irrelevant to the issue in_this_matter.. This_matter hinges_on_what_Dr.

Overbesk's medical judgment is and ‘why he wrofe the orders the way he did. Dr.

~Overbeek was unequivocal in his statement that Coban would be problematic on an

" isehemic wound in all situations and could cause ham to an ischernic wound because of

" - Its-very nature, Dr. Overbeek's testimony should be given its appropriate weight, See

- pagesi70-171 and 350-354 of transcript. As such, Staff respectfully requests that Finding
of Fact Number 27 be eliminated from the PED. CoTh e ,

Finding of Fact Number 28 -

, ~ Staff excepts to Finding of Fact Number 28 as written. The evidence in the record
supports a finding that the use of Coban could cause harm to H.B.'s wound. Dr. Overbeek
repeatedly testified that a compressive dressing was contraindicated in treating an
ischemic wound, such as H.B.'s wound. - Further, Dr. Overbeek testified that Coban is a
compressive dressing. Further, on cross-examination, Dr. Davis admitted that Coban catild
cause harm if it was applied incorrectly. However, Dr: Davis never personally saw how the
Respondent applied the Coban to the wound. Thus, he has no knowledge if she applied
the Coban correctly or incorrectly to H.B.'s wound. The credible evidence in the record
establishes that the use of Coban couldcause harmto H.B.'s wound. See pages 170-171;
176-178; 207-211; and 216-217 of transcript. Staff respectfully requests that Finding of -
Fact Number 28 be reworded to state, “Although the evidence does not establish that the
Respondent’s substitution of Coban for Mefix tape caused H.B.'s wound to deteriorate, the -

evidence in the record supports a finding that Respondent’s substitution of Coban for Mefix
tape could have caused H.B.’s wound to deteriorate”.




Conclusion of Law Number 4

Staff excepts to Conclusion of Law Number 4. The ‘Occupations” Code
§301.452(b)(13) provides that a licensee is subject to disciplinary action if the licensee fails
to conform to the minimum standard of nursing practice that, in the Board's opinion,
exposes a patient unnecessarily o a risk of harm. Pursuant to this statutory section, the
Board enumerated specific standards of minimum nursing practice that all narses must
conform fo in Board Rule 217.11. Thus, it is an error of law to state that the Respondent
violated the Board's rule that specifically enumerates the minimum standards of nursing

-practice (§217.11(1)(N) that a nurse must meet, but not also find that she violated

§301.452(b)(13), which requires compliance with the ‘minimum standards’ of nursing
‘practice setforth by the Board. As such, Staff respectfully requests that Conclusion of Law
Number 4 be reworded to state: “Based on Findings of Fact, the Respondent’s care to

. H.B., including the decision to wait until the. following-morning to contact H.B.'s treating .

podiatrist regarding her wound status and. the use of Coban, did not violate
§301.452(b)(10) of the Act or 22 Tex. Admin. Code §217.11(1)(P) or §217.12(1)(A), (B),
(C). & (4) but did violate §301.452(b)(13) and 22 Tex. Admin. Code §217.11(1)(N).

RIS Staff excepts to Conclusion of Law Number 5, Findings of Fact Numbers 19 - 21

specifically state that the Respondent failed to report H.B.'s change in conditlon to Dr.

- ‘Overbsek and her supervising RNs. Further, as summarized In Finding of Fact Number

30, the-Respondentfailed-to-completely-end-accurately document the use-of Ceban-in-her

. hursing nete. The Occupations Code §301.452(b)(13) provides that a licenses is subject
to-disciplinary action if the Jicensee fails to conform to the minimum standard of nursing

~ practice that, in the Board's opinion, exposes a patient unnecessarily to a risk of harm,
- Pursuant to this statutory section, the Board snumerated specific standards of minimum

- nursing-practice that all nurses must meet in Board Rule 217,14, Specifically,
§2174H1)D) requires a nurse-to accurately-and completel

: . report-and document the
client's status, including signs and symptoms; nursing care rendered; and administration
of medications and reatments. Clearly, the Respandent failed to meet this standard.

Thus, it Is an error of law to state that the Respondent did not violate-§301.452(b)(13),
which requires compliance with the minimum standards of nursing practice, or the Board's
rule (§217.11(1)(D)) that specifically addresses the minimum standards of nursing practice
at issue in Findings of Fact 19-21 and 30. As such, Staff respectfully requests that
Conclusion of Law Number 5 be reworded to state: “Based on the Findings of Fact, the

Respondent's accidental omission of her use of Coban from her nursing note did not -

violate §301.452(b)(10) or 22 Tex. Admin. Code §217.1 2(1)(A), (B), (C), (4), (BYA) & (H),
but did violate §301.452(b)(13) and 22 Tex. Admin. Code §21’7.11 (IXD). -

Conclusion g» f Law Number 7

- Staff exéepts to Conclusion of ng Number 7 be’cad_se the record does not support
this finding as written. Dr. Overbeek testified that several factors could have caused the

harr_n to patient H.B.'s wound, including the use of Coban by the Respondent. Although -




‘s wound to deteriorate, Dr. Overbeek was adamant that the use of Coban
Could cause harm to an ischemic wound like H.B.’s wound and that he would never order
a compressive dressing, such.as Coban, to be used on such a wound. Further, Dr.
Overbeek did not testify that the use of Coban did not cause the harm to H.B.’s wound..

Staff excepts to Conclusion of Law Number 8. Based upon the above discussions
regarding Conglusions of Law Numbers 4 and 5, the evidence clearly establishes that the

"Respondent violated the statutory provisions of §301 A452(b)(13). As such, Staff

regarding Concluslon of Law Number 5, lhe evidence clearly establishes that-the

' fespeotfully requests that Conclusion of Law Number 9.be.tamoved.-from-the-PFD,- - -

Ca ng{ggg’gn gf‘gaw Ngmbgr, 11

~_ Staff excepts to Conclusion of LawN umbeH‘l%‘Based’upon*‘m*aWEdiécussions |

"R@ﬁanﬂeﬁtﬁ@‘ia’ted Board Rule 217.11(1)(D) in addition to 217.11(1)}(N). Assuch, Statf

(Tex, 1984);.Granek vs, Tex. State Bd. of Med. Exam’rs, 172 S.\W.3d 76 1, 781 (T ex.A'pp. -

. Austin 2005, pet. denied); Fay-Ray Corm. vs. Tex. Alcoholic Beverage Commn, 959

S.W.2d 362, 369 (T eX.App. - Austin 1998, no pet), Staff respectfu}ly:requests that
Conclusion of Law Numiber 12 be removed from the PFD. : o ' .

Recommended Sa'nction

Staff excepts to the ALJ's Recbmmended Sanction. Considering Respondent's-

- conduct a “minor incident” incorrectly applies the Board's adopted rules and Is an error of
law. Board Rule 217 .16(c) enumerates the criteria that must be considered when



- determining I a violation is a minor incident. Pursuant to §217.16(c), if a nurse’s conduyct
indicates any ane of the following, the incident cannot be considered a minor incident:

a. the nurse ignored a substantial risk that exposed a patient or other
person to significant physical, emotional, or financial harm, or the
poftential for such harm;,

b. the nurse lacked a c"onscientiéus‘approach to or accountabillty for
his’her practice; ' :

C. the nurse |acked the knowledge and competencies to make
appropriate clinical judgment and such knowledge and competencies
cannot be easily remediated; or :

R the nlirse has engaged in a pattern of multiple-minor incidents that

demonstrate the nurse's continued practice would pose a risk of harm
to patients or others. : '

... Further, the definition, of “minor incident® excludes -any.conduct-by a nurse that .-
poses a risk of harm to a patient or another person. ' '

Therecord bonclusively shows that the Respondent’s conductposed é_potential risk

e ,cf;bam,to;H,B.‘,,that.shefdidfnot—takerresponsibilily-forhe_rconduct,*ah&thafshe’lacke’d’the“

knowledge to make apnropriate clinical Judgments, As such, as a.matter of law,_the
- kespondent's conduct cannot be considered a "minor incident”. - :

o The;Respohdentdid hottake aﬁy responéibility for her conduct, éveh thmughéut the
- hearing. Only upon cross-examination, after hearing a full day of testimony from multiple

- hurses.explaining how the Respondent's conduct violated the Nursing, Practice Act and -
_Board rules, did the Respondent admit that she had violated the Nursing Practice Act. The
~ Respondentnever displayed a conscientious approachtioor accountability for her conduct.
 Further, even though she admitted on the stand that she failed o follow the Board's
guidelines and rules regarding the minimum standards of nursing practice, the Respondent
couldn't articulate exactly where she erréd in her practice. Clearly, the Respondentiacked
ari understanding of her scope of practice and as such, was unabie to make appropriate
clinical judgments in her practice. Further, because she réfuses to take responsibility for-
her conduct, her practice cannot be easily remiediated. ‘A nurse who does not understand
the fimits of her scope of practice is at risk to repeat the same mistakes again. This is of
primary concern to Board Staff. Nurses are not authorized to make independent medical
decisions or contravene or change a nursing plan of care without collaborating with a
“physician. If a nurse does 50, the nurse is operating outside her scope of practice and
places her patient in harm's way, Thankfully, in this case, the Respondent's conduct did
not create an emergent situation for patient H.B. However, the efrors in her judgment and
the lack of Insight into her behavior could place future patients at a risk of serious harm.
The Respondent's conduct is not a “minor incident” as defined by the NPA or Board rules.
To hold otherwise misapplies the Board's adopied rules and written policies, which the




Board is entitied to rely upon. Further, such error justifies a modification of the PFD under
the Government Code §2001.058(e). _ :

Further, while it may be -appropriata for the ALJ to recommend a sanction, it-is
ultimately up to the Board to determine what the appropriate sanction should be, The
Board is the final decision maker concerning sanctions. Once it has been determinad that
a violation of the law has occurred, the sanction is a matter for the agency's discretion.
The choice of penalty is vested in the agency, not in the courts. Further, an agency has
broad discretion in determining which sanction best serves the statutory policies committed
to the agency's oversight. The propriety of a particular disciplinary measure is a matter of
internal administration with which the courts should not interfere. See Texas State Board -
of Dental Examiners vs, Brown, 281 S.W. 3d 692 (Tex. App. - Corpus Christi 2008, pet. -
filed), Sears vs. Tex. State Bd. of Dental Exam'rs, 759 8.W.2d 748, 751 (Tex.App. - Austin
~-1988;-no pet); Firemen's & Policemen's Civit Serv. Commin vs. Brinkmeyer, 862 S.\W.2d

(Tex.App. - Austin 2005, petfdenied)‘; Fay-Ray Com. vs. Tex. Alcoholic Beverage Comm'n )
959 8.W.2d 362, 369 (Tex.App. - Austin 1998, no pet.). , :

o T 1 S e o o

- THE Board has adopted a disciplinary matrix, in rule, to address the appropriate

sanction In its disciplinary cases. Staff introduced extensive evidence to support its
request for the  sanction of “Warning with Stipulations”, Stafl's expert testified at length

o "_,regaidiﬂg.*hefac!0r§,thajshouidbeﬁcons-ideredwhenuﬁtizing‘themaﬁxfodetermmethe

~-appropfiate sanction in this matter. Staff's expert also opined on the necessity of Board

~monltoring and-the spesific supulations that would be necessary to ensure the safety of

_ ~Respondent's continued -practice. Further, Staff-provided a ,pr,e((iou&_a‘dn;inistraﬁve

*.“decision In which a similar issue was considered by SOAH and finally decided by the
Board. Staff has proved that the Respondent violated the NPA and Board rules, as

- . evidenced in part by-Findings-of Fact Numbers 19- Tand 30." Staff has further supported

it requested sanction with credible svidence. As such, Staff respectiully requests that the

ALt re=consider his recommendation in light of the evidence in the record related to the

appropriate sanction in this matter and recommend that the Respondent receive.a Warmn ing

" with Stipulations for her violations of the Nursing Practice Act and Board rules. See pages
479 - 524 of transcript, ' . SRR Co

- ReSpéctfully submiﬁed,

S MF URSING

4 gj Abel, Assistant General Counsel

tafe Bar No. 24036103
' Guadalupe, Tower Iit, Suite 460
Austin, Texas 78701 .
P: (512) 305-6822 '
F: (512) 305-8101 or (512)305-7401




CERTIFICATE OF SERVICE

I'hereby certify that a true copy of Staff's Exceptions was sent on this, the 4th day
of January, 2012, to: ~ '

Amanda Ann Elliott , : Facsimile (512) 482-01684

. clo Dan Lype, Attorney -

- 1602 East 7" St.
@ Abel Ass:stant General Counsel

. Austin, TX 78702
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- HEARING CONDUCTED BY THE
TEXAS STATE QFFICR OF ADMINISTRATIVE HEARINGS
SOAX DOCKET NO. 5()7«11-3652

IN THE MATTER OF THR A BEFORE THE

PERMANENT CERTIFICATE
NUMBER 177089

. . » TEXAS :
AMANDA ANN ELLIOTT BOARD OF NURSING

Respondent

TQ THE HONORABLE ADMINSTRATIVE LAW JUDGE;

o E_xceptions to the Proposal Tor Decision previousty issued in the abovc referenced cause, The

. ,,Bmepuons concetn only the t\vo follomngmstmm where the incotrect name Wes used, and ate

...COMES. NOw, AMANDA_ANN BLLIOTT, Respondent;-and-files the- following

only for the purpose of clanﬁcahon for the record:
L

EXCEPTION 'I‘O DECISION AND ANALYSIS Al 4

The Respondent exoepts to Section A. 4. of the Decision and Amlysxs section of the

Proposal for Dcclslon (PFD) which states:

“She called Ms. Sloan thce, once in the mormng to teli Ms, Stone that she was-
schcdulmg a tuirse fo vlsxt

The prondent respectfolly suggests that the Admnusttatxve Law Jadge meant to

reference Ms, Sloan in- that sentence rathel than Ms. Stone,

Respondent's Exceptions to PFD o : 1
In the Matter of Amanda Elliott :
SOAH Docket No. 507-1 1-3652
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1L
EXCEPTION TO FINDINGS OF FACT 12
The Respondent oxcepts to Findings of Fact 12 of the Proposal for Decision (PFD) which

states:

“The statemeats in the § investigative reports attributable to Ms, Parham lack
credibility becanse Ms, Parmer testified that she had no memory of that weekend
and could not cotroborate her statementg,”

The Respondent respectfully suggests that the Administrative Law Judge. meant to.
reference Ms. Parmer in that sentence, rather than Ms Parham,

, m |

PRAYER N

mREFORE PREMISES CONSIDERED the-. Reapandent -respectfully prays ﬁmt

. the Honorable Administrative Law Iudgc issue a revised Pmposal for Dceixmu consistent Wxth

. the above exceptions,

Rmp.cctﬁxliy submitted,

Law Omc.a OF Lours meama
1602 East 7th Street
Austin, Texas 78702

State Bar No, 24065658

. ATTORNEY FOR RBQPONDEN*I‘
Amatida Ann Elliott

Respondent’s Exceptions to PFD A v 2
- In the Matter of Amanda Elfiott ’ o
SOAH Docker No. 507-11-3652
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing instrument (Respondent’s
BxccptionE/to Proposal for Decision) has been forwarded to the following individuals on January
' , 2012 ‘

Jena Abel -Assistant General Counsel VI CERTIFIED MAIL/
Texas Board of Nursing A FACSIMILE 512-305-8101

* 333 Guadalupe Street
. Austin, TX 78701

~ Docket Clerk _ ‘ :
. State Office of Administrative Hearing = A FACSIMILE 512322
~-~~~~~Wi14iamP.Gleménts‘«Building . B R S
300.W. 15", Suite 504
Austin, TX 78701-1649

y

DanLyp€

~State Bar No. 24065658 -

ATTORNEY FOR RESPONDENT
- Amanda Ann Elliott

Respondent’s Exceptions to FED . ' 3
In the Matter of Amanda Elliott ’

SOAX Docket No. 507-11-3652
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" INTHE MATTER OF PERMANENT

SOAH POCKET NO. 507-11-3652

§ BEFORE THE
CERTIFICATE §
‘ § STATE OFFICE OF
NUMBER 177089 1SSUED TO § ’
: § -
AMANDA ANN ELLIOTT § ADMINISTRATIVE HEARINGS

RESPONDEN’I"S REPLY 10 STAFF'S EXCEPTLONS\TO PFD

COMES NOW, Amanda Ann E}hott LVN (Rcspondcnt) and hereby files her

reply to Staff's Exceptions to the ALJ's Proposal for Decision and in support thereof,

[P SN es Mwould suhmlt thefeue\mg. . e N (;..h,w:...‘“m,‘.bw,; e e

© "~ REPLYTO STAFR'S EXCEPTIONS

The Respondent respectfully submits ﬁxatBoard‘s Staﬂ‘s: exceptions be demed

The Respondent believes that the ALJ's Pxfoposél for Decision ‘@rrcétiyimﬂectsﬂm

evidence and testimony in ﬁgards .t'o the lssnes ;aiss& by Botird Staff in their exi:eptiohs.

.Fo: ease of organization, the Respondent will reply to Staff's exceptions in the same order

they are raised in their submission.

a) Finding of Fact No. 13:

Board Staff are rcqucstmg that Finding of Fact No. 13 be removed from the PFD
Finding of Fact No. 13 memonahzes the Rcspo:xdent's unsuccesefal attempt to contact
Ms. Sloan on April 5, 2008, to let her know her mother was scheduled for a home health
visit the following day. As testified by the Respondent at hearing, Ms. Blliott was unable

to reach Ms. Sloan. Hrg Tmnscr 653:6-7. She also besnﬁcd that shc did not use her cell

' phonc to contact Ms. Sloan on Saturday. Hrg. Transcr. 653: 10-11.

Respondent’s Reply to $taff's Exceptions Pape 10t 14
Elliott, Amanda Ann - $07-11.3652 ’
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an;d Staff contend Ms, Elliott's testimony was not credible because she would

be expected to leave a voice mail mességé with Ms, Sloan. The Respondent submits that

 the lack of & voice mail message docs not render het testimony non-credible. First, there

is no evidence of a requirement at Encompass Home Health that & nurse leave a vaice
mmail message when contacting a patient family mermber, Additionally, leaving a voice

mail message on a phone number and with & person the Responderit had never contacted

 before could reisc potentiel privacy and HIPPA cancerns regarding HE. Third, given the

passage of three years it is uncertain which one of Ms. Sloan's phone numbers was called

by the Respondent and whethex this phone line even had a messagmg opt:on

R N

Regardless, as rccogmzed by the Court, Ms S!oan was ot a credible w;tness She -

Was clcmly angry at the peérceived ifl treatment of her mother by Encompas$ and Ms.

___Blliottand thig colomdher testimony- aframst the: Respondent-Moreover ms'eu“layhtg

aside her bias against Ms, Elhott, it is not unreasonahle 10 earpect Ms. Sloan notto .

remember an unsuccessﬁﬂ phone call from three Yyears priot, partwulmly when no voice

_message was loft by the Respondent Tn contrast Ms Eliott was a crediblc withess. For

example, Ms Elliott acknowledged not heving talkcd to the on-call podiatrist or Ieavmg
him a mcssage and also admitted that it was wmng for her not to hxve spoken w1th the
podiatrist prior to applying th¢ Coban. '
The Rcspondent submits Findmg of Fact No. 13 is supportcd by the credible
cvxdence and showld stand.
by Findings of Fact No. 26
Finding of Fact No. 26 states:

Dr. Overbeek was uncertain about the conditions or factors that caused
HB's wound to deteriorate.

~ - Respondent’s Reply 1o StafPs Exceptions . Page 2 0f' 14

Eltiott, Amandn Ann —507-11-3652
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PFD st pg. 19. The Respondent bélicves this Fmdmg of Fact accurately refleots the
cvidcnéc and testimonyk and should not be”rhodiﬁerd as proposcnriiby Board Staff,

As recognized in ihe ALJ's PFD, Dr, Overbcék's statamcnts on the issue of harm
were extmmcly speculative, in conflict with the. obscrvatxons of the only three witness 16 |
see HB's wound over the wcckcnd and based on inaccuxate assmnptlons as to how the

Coban had been wrapped and afﬁxed by the Respondent. First, the-testimony of Ms.

| -Calhou’n, Ms. Sloan, and thc Respondent, aH agreed that the new ulc?ratian identified by

‘Dr. Overbeek when he saw HB on his Monday, Apnl 7, 2009 agsessmént was alrcady

pmsent when the Respondent first saw the patient on Sunday Hrg Transer, 276 18-23

e LR e R S D b e s e i e

237:11-19; 611:11-17. This is also conﬁrmed by the wound photographs taken by the
Rcspondcnt oh Sunday Rcspondcnt‘s Exhxblt No 11, In contrast, Dr, Ovarbcek hadno

opportumty to view HB's oct_ﬁva the.course. oﬁhemckena

Addttxonally, Dr Overbcck's opinion-was based on his inaocurate hchcf thatthe

Rmpondent had wrappcd a single piece of Coban around HB's fizst and secendtoes thug

 compressing them together, Hig, Transcr, 189-190-7-18. As argued in the Rcspondent‘s

' Closmg Brief, it is understandable how Dr. Overbeek would bchevc this could have

caused damage to HB's wound as the wmppmg of the Coban in tbis manner would be
expected to press the inner aspccts of the first and gecond toes together. This would be
adverse to HB's waund as' it wduld_ go directly aéaiu'st the goal of off-loading the two
toes. By itself, this tenders aﬁy opinion of Dr, Overbeek as to péténﬁal harm caused 6y
the Respondent's use of Coban not probative or-credible.

Finally, even laying aside thié fatal flaw in his testimony, D1 Overbeek readily

acknowledged Coban was only one of several ppssible‘etioiogies.. Hrg. Trauscr. 176-

Respondent’s Reply to Staff's Exceptions : - ) . Page3ofi4

- EHiott, Amanda Ann - 507-11-3652
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177:20-4. These included the incorrect apphcatxon of the wound care ordet by Celeste
Ralda on April 4, 2008 the removal of the Fibracol and cast roll by someore puor to the
Respondent's visit on Sunday, or the imbedding of the Meﬁx tape into the pr imary
ulcemtxon with the Inappropriate placement of g Diece of cast roll directly on top. Hrg
Transcl 181-182: 22-6 184. 186 :25-24,

The current Pindi g of Fact No. 26vaccurately‘ reflects the unceftéinty ofhis -

 testimony ;_regardixig the conditions or factors which caused the change in condition of

HB's wound. More to the point, thv modified ﬁndmg advocatcd by Staff (that a

' compx essive drcssmg hke Coban could cause ha;m n to HB) was not bome out thmugh his

, testunony or other ewdence It beats stressmg that even thh his inaccurate assumption

that the Coban had been n wrapped around d both the ﬁrst aud second- tues Dr. Overbeek

still openly-acknowledged he-could hot be certain that t tha Coban had caused any haun to

‘.-HB The Finding of Fact «hould temain as written,

Ifthe ALI was to changc Finding 6fFact No: 26 as mggestcd by Board Staff, the
Respondcnt believes that the Board wxll likely use thig highly specuiatxve ﬁnding asa

‘basls to flip the ALJ's decismn on this portion of Fomxal Cherge II and sancuon the

- Respondent Staff clearly holds a highly elastw mtczpretauon of Tex. Oce. Code

- §301.452(b)(13) and what must be proven in order tofinda vlolation under tins statute, .

Staff appears to. believe that the Respondent has v1olatcd t!us statute if hier nse of Coban

could have caused hmm to HB, even if such potemial harm Is only in 4 theoretml or

. counterfactual sense, For this reason, the Respondent stmngly urges the Comt to leave

Finding of Fact No. 26 a5 written.

If the Court is inclined to alter Finding of Fact No, 26 as sﬁggcstcd by Board

Respondent's Reply to Staﬁ’s Exceptions Page 4 of 14
Eliiott, Amanda Ann ~ ~507-11-3652 : )
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Staff, the Respondent respectfully submits the following language as beiter reflecting the
evidence and testimony:

Although Dr. Overbeek testified he could not be certain about the
conditions or factors that caused HL.B.'s wound to deteriorate, Dr,
Overbeek was firm that the use of compressive dressing like Coban on
‘H.B.'s wound could cause harm to the wound. Dr. Overbeek's testimony
that the Respondent's use of Coban on HB could have caused harm to the
patient's wound was neither credible nor probative given his incorrect
assumption as to how the Coban had been applied by the Respondent, the
fact that he had no personal knowledge as to how HB's wound had
progressed over the weekend, and the acknowledged highly speculative
nature of his opinion as to what had caused HB's wound to deteriorate.

¢} Finding of Fact No. 27; -

- Finding of Fact No, 27 States: ,
Eddie Davis, DPM, Respondent's expert frequently uses Cobar as a
secondary dressing in his practice for patients with identical medical
presentations as HB. The smount of compression applied - with Coban is

e “selectable by the nirse and alow level of compression would be highly -

unlikely to.causs-HB's wounds to worsen.

PFD at pg. 19. In their exéeptions Staff ad'vécafes for the complete elimination of Finding
of Fact No. 17. B . |

| The ﬁfst seﬁt@c of Finding of Fact No. 27 is clee‘rly faeuialiy‘ cotrect and :
reflective of Dr. Davis's testimony &hich was credible an;fpx:obatm on the uses of
Coban, whether it would be medically approptiate to use in HB's case, and whether the
Respondent's use of Coban could have caused harm to HB TI;;: second sentence of this
finding reflects both Dr. Davig' tcsﬁﬁony_ and thgt of the Respondent, Both agreed that |
the amount t_)f compression applied with Coban is.selectablé by the usef and that a fow
level of compression i'ould be highly u‘nlik'ely‘ to be deleterious to HB, Hrg, Transcr,
320:6-19; 356:7-23; 626:4-16; 318-320:25-1 8; 325:13-21; 328:3-20; 357:4-24; 399-

400:12-1.

Respondeat’s Reply lo Staft's Exceptions . Page5of 14
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* Dr. Davis has been a practicing Podiatrist since 1983 sud is a Fellow of both the
American Professional Wound Caxc Assocxanon and Amet ican College of Foot and
Ankle Surgeons, Respondent's Exhibit No 13. Per his testunony, he regularly uses Coban

in his practice and tlus includes patxcnts such as HB Who present with dlabctas poor

circulation, and ischemic ulcerations, Hrg. Transcr, 317-318:17-9. He tcstlﬁcd that the

use of Coban on HB was safe and unlikely to cause any harm as long as it was ot
apphed thh cxoessivc compmssxon 318-320:25-18; 325:13-21; 328: 3—20 357 4-24;.

399-400:12-1.

Fmdmg of Fact No 27 accumtely rcﬂccts the credlblc cvtdcncc and tesﬁmony

R

and should remain as wntten.

d) Finding of Fact No.28:

Finding of Fact N_o. 28 states:

* The Respondent's substitution of Coban for Meﬁx tapa did not canse HB'
‘wound to deteriorate.

PFD at 19 Staff are asking the ALJ to change this Fiudmg to state that the Respondcnt’s

use of Coban could have cansed HB's wounds to dctenorate,

Agtun, Staff's exceptlon on this issue is counterfactual and does not reflect the

- credible evidence and testimony. StafPs exccpuon is agam predxcated on Dr, Ovclbeck‘

‘ test:mony that the Respondent‘s use of Coban could have caused to HB. As argued above

and in her CIosmg Brief, Dr, Overbeek's Opxmon was lughly speculauve, foundcd onan

incorrect belief on how the Coban had been applied by the Respondent, and in conflict

- with the first hand observations of Ms. Elliot, Ms. Calhoun, and Ms. Sloan. In contrast,

the credible testimony of the Respondent and Dr. Davis, as corroborated by the parallel
evidence showing the Rcspbndcnt’s use of Coban actually arrested any further

Respondent’s Reply 1o Stafl's Exceptions : . . Page6of14
Elliott, Amandn Ann — 507-11.3652
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deterioration in HB's wound, established that the Coban did not cause harm to HB, This
is correctly represented in Finding of Fact No. 28.
This exception also indicates Staff | intends to sanction the Rcspondcnt based on
‘ ‘thexr belief that even a theoretical- and counterfactual existence of a risk of harm
| constitutes a vxolanon of the Act, As the crcdlble evidence and téstimony did not
cstabhsh the Respondent's use of Coban carried such arisk, the Respondent strongly
| urges the Court to leave Findmg of Fact No, 28 intact.

) Conclusion of Law No. 4:

‘Board Staff argue it is an exror of law to state that the Respondent violated

§217.11(1)N) of the Board's rules, but did not violate Te, Ocs, Code §301.452(6)(13),

The Rgspomient contends that this is incorrect, —— e B

“Board Staff correcily state that a wolatum of Tex Oec Code §301 452(b)(13)

requires both a failure to adhcxc to minimum sfandards of nm'sing practice and that such a

failure expose a-patienf or other person toan unnacessm msk of harm. Staff's Exoeptxons
“at3. Concluswn of Law No. 4 finds that the Rcepondent hes vmlatcd §217 11( l)(N) of
~ the Board's rules by failing to clarify with the on-call padmtnst the potentlally non-
| efficacious wound care order for HB. PFD at 20, The PFD also founid, correctly, that the
"~ decision of Ms, Elliott to use Coban on patxent HB and the applicanon of the same did -
not, and would be hlghly unhkely, to cavse harm. Findings of Fact Nos. 27-28. Thls
absence of harm or a risk of ham to HB precludes any violation of Tex. Oce. Code
§30] 452(b)(1 3) which requires an unnecessar y tisk of harm
It is also incorrect fo state a violation of 22 TAC §217. II(l)(N) establishes a

violation of Tex, Oco, Code §301. 452(1))(1 3) as 4 matter of Iaw Section 301 452(b)

Respondent'a Reply (o StafT's Exeeptions ‘ Page 70f 14
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contains another section, not plcd by the Petitioner, coveung the s1tuatlon contemplated
by Board Staff: where a nurse has violated 22 TAC §217.11(H but such actions did
not create an unnecessary risk of harm, Tex Oce. Code §301 452(b)(1) permits the Board
-to dmc:phne a nurse for: ‘

a violation of this chapter, a rule or 1cgulation not inconsistent with this
chaptcl or an order issued undey thxs chapter;

rule without also needmg to show an unneccssm ¥ nsk of harm acmbutable o the rule
vw!atxon asis. required undc1 Tex. Qce. Code §301 452(5)(13)
. The Rospendﬁnt submxts tlthcrﬁclusfdn ofL‘ﬁWNB 4'should stand 83 written,
t) Conclusion of Law No. 52

Id. This section penmts the Board fo discipline the Rcspondent for a vmlatxon ofa Boald ,

10/16

that the Rcspondcnt‘s accidental and unintentional omission in her note that she had used

Re$p0ndent bchcves that this Conclusion of Law should not be modiﬁed .
In Formal Charge IIf the Petitioner pled that the R.espondent "falsely documented
that she dressed the wound of Patient HB ths seme es it had been, instead of accuratcly

documenting that she used Coban.* Petmoner s Second Amended Pormal Charges, The |
ewdence and testimony at trial showed that the Rcspondent did not intennonally leave
out the wovd "Coban" from her note, PFD at 14, As reﬂected in the PFD the
Respondent's "note on zts face states that Respondent observcd HB s wound finding that
the Mefix had become affixed to the wound bed, she decided to dlcss the wound w1thout
the use of Mefix." 74, Ms. Eliott's note aIso states “Mcﬁx tape was not ﬁxated tq the
Fibracol at this time due to it tearing out the wound bed Just before changing the

Respondent’s Reply to Staéf’s Exceptions - Page 8 of 14
Elliott, Amanda Ann - 507-11-3652 :
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dressing." Id. at 15. As récognizcd in the PFD anyone reading this note woﬁld recognize
that Mefix tape had not bcc_q reused and that a different secbndal"y was holdiﬁg the
Fibracol in place. 1d. at 15, Additionally, both Dr, Overbsek and other mirsing staff at -
Encompass wese made aware of the Coban by the Respondent the mmﬁing following it§
application, Jd at 19, |

Moreover, even cxocptiné for the sake of argument that the Respondent's note
wag hmgpuraté of incomplete, Board Staff's own expert, Sk&igt Caddell, RN,
acknowledged that a one-time unintcnﬁohal omission of :;, matcﬁal facf frém e nursing

notc was not cause for public. dlsc}plxnc by the Boazd Hrg Transc.t 542: 20-25 As

admitted by Mr, Caddell every expeucnced nurse has made snmlar errors thwugbout, o

their career and the s same docs not warrant ofﬁcml action. by the Board, Hrg Transcr.

541-543 24-3

Fmally, the testimony showed Encomptss did not offcr to atlow Rcspondcnt to

" amend hel note to include the word “Cobau " and Rcspondent did not have the '

fopponumty to otherwise amend the note bccause stw was subsequently termlmtﬁd and
Iockcd out of the medzcal recordkeeping system, Hrg. Transcr at 640 12-23. Respondent
testified that inher cumnt pomtton 8sa quahty assutance speocialist for a different homc |
he_alth agency, it is not uncommon for nurses to be alIowcd to amgnd their notes to add

| things that have been inadvcrtchﬁy left out. fd at 642'8-16 Likewise, none of the
mmammg Encompass nursing staff felt the need to amiend or supp!ement the
Rc3pondent‘s note 1o more clearly reflect that Coban had been used as a substitute
secondary dressing. |

‘Accordingly, Staff failed prove ivio[ation under either Tex. Oce. Code

Respondent’s Reply to Staff's Bxceplions : Pagec9of14
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§301 452(b)(13) or 22 TAC §217 HL(I)(D). The Respondent respectfully submits that the'

- Petitioner's exception on this Conclusion of Law be denied.

g) Conclusion of Law No, 7;

Conclusion of Law No, 7 reads:

The Respondent's deviation from the podlahist‘s wound care order by

substituting Coban for Meﬁx tapc did not cause Patient HB's wound to
worsen.

PFD at 20, Staff's exceptmn to thig. Conclusmn of Law is again based on their belief in

the weight to be accorded to Dr. Overbeek.

. Board Staff put forth the same arguments for ttus  exception as those raised in

.relatxon to Findings of Fact Nos, 26-28 The Rospandant submds the same response

raised in her Closing Brief and in Repl}gto Staff's. eameptmns to Findings of FactNos %

28:The Respondent submits thig (,onclusmn of L&w should remain ag written.

h) Conclusion of Law No, 9; ,

Conclusion of Law No. 9 concluded the Wem had not vilated any

Vstatutory provision. PFD at 20, Pursuant to the argumems rarsed elsewhere in thxs Rep!y

and in her C]osmg Bncf the Respondent contends this Conclusion of Law should remsin
| intact.

. 1) Conclusion of Law No, 11;

Conclusxon of Law No, 11 coticluded that the Respondent had violated 22 TAC
§217.11()HQV) based on her failure to talk to the on-call podiatrist when substituting
Coban for the Mefix tape ordered for HB, PFD at 21. Pursuant to the arguments raised in

relation to Conclusion of Law No, 5, Board Staff advocate for the modification of this

Respondent's Reply ta Staff's Exceptions Page 10 of 14
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finding, For the same reasons raised in this Reply as well ag her Closing Brief, the
Respondent urges that the Petitioner's exception be denjed.

I} Conclusion of Law No. 12 & Recommended Sanction:

Finally, the Petitioner urges the deletion of Conclusibn of Law No, 12 which
found that the Respondent's violation of 22 TAC §2l7 1 1(])(N) was d minor incident

under Tcx Oce. Code §301 401(2) and recommended that no disciplinary action be taken

against Ms Elliott's license, Board Staff claim the Respondent's violation of 22 'I‘AC

§217 HI({1)(N) is not a minor mcldcnt under the Board‘s ruIes.

As initial matter, the Petitioner cIaxms the Respondent's conduct Wwas not a minor

violation as the definition of minor incident "excludes conduct by & nurse that poses a

risk of hann to a patient or another person.” Staff's Excepﬁon&at 5. Thisis an- incomplctef““**¥* T

mamrrg of the Board's il Tegarding minor mcidmta Specifically, this rule states

conduct cannot be consxdexed to be & minor incident if the nurse: . .

ignored a substantial risk that exposed a patient or oﬁwr personto

significant physical, cmotional, or ﬂnahwfl hmn, or the potenﬁal'for
sach harm,

- 22TAC §217.16(c); (emphasis added). Thus the nurse must i 1gaore a "substannal" risk

and thereby expose a patient to actual or potential sxgmﬁcant physxcal emotional, or

financial harm." /4, |
Staff argue, again based.on Dr. Overbeek's testxmony, that thc Respondcnt‘s use of

Coban could have caused harm to HB and therefore her.conduct cannot be a minor -

incident. Thxs argument ig ﬂawed as the PFD. concctly finds that Dr. Overbeek’s

testimony on the issue of harm was not credible.or probative for the mumerous reasons

~ outlined above and in earlier briefing. PFD at 11-13; Findings of Fact Nos, 26-28;

Respondent’s Reply to Stafls Exocp(xons . . ' Page 11 of 14

Eltiott, Amnndg Ann 507-11-3652




Jan 182012 1AM Leichler Law Firn | o 1255 P. 14716

Conclusion of Law No. 7. Secondly, even if accepting en arguendo that the Rcspondent's
conduct posed some risk to patient HB, there is no cﬁdcncc that this was a "subsfantiél
- risk" of "significant physical, cmoti_onal, or financial harm." In fact, the evid;sncc showed -
- the Respondent's actions stopped any further deteriocation in HB's wound. A
Staff also argue that the Respondent has not taken résp,onsibilﬁy for her conduct .
or undcrstopd what she did wrong. This is also incozféctj Ms, Elliott freoly acknowledged
uder cross-exai‘ninatibn} that she violated the Board's rules by not speaking with the on-
call podiatrist on Sunday y;}hcn she substituted Coban for Mefix tﬁp;. Hrg._ Transcr.

668:1-14. This exact exchanged rends: ,
Q (Ms. Abel): T don't think, M. Ellot, anybody is saying that you should
have. I think the testimony has been that everybody recognizes that wp
until that point, with regard to that spevific incident, you were fine. You

— ~ - recognized that there wes some nonefficacious freattont right? But the

———problem ig, end ibis-wha%—I—don!t%hinkyownderstm}d;-swhem ismy

- question: Do you realize that it's not enough for a nurse to choose not to
follow an order, there has to be mote to that duty? - "
A (Ms. Elliott): Yes. Tunderstand tow that waiting until the mcmiqg to

“contact Dr. Overbeek wag apparently not sufficient,.

Id. This is a élear aticulation of how the Respandent believes she violated 22TAC
§217.1 LN she erred by not calling and conferring Qith a podiatrist on Sunday after
noting the issue with Dr. Overbeck's woﬁnti care order and prior to selecting Coban as o
temporary alternative. Simply because the ReSpondemt noted vatioﬁs mitigating |

- circumstances, recounted her iu-ﬂle—xﬁoment reasom'ng, and later b§cam¢ teary eyed and
worn down— by the experience of Atestify'ing does not mean that she doesn't understgnd
where she erred. In truth, it is hard fo fathom how the Respondent will not have learned
from the echl_'iencc of undérgoing a’grucling multi-day contested case hearing and -

spending thousands of dollars to defend herself dgainst all the chaigcs brought by the

Respondent’s Reply to Staff's E(ceﬁkions : Foge 120f 14
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Petitioner. The mere fact that tile Respondent admitted while testifying that she had
violated the Board's yules shows she fs someone who can acknowlcdgc and learn from
her mistakes. Finally, there is no indication that the Rcspondcm has ever repeated suchan -~ -
E1Tor OF committed any other violations of the Board's rales,

Conttary to Board Staff's assertions, the Respondent's conduct does qualify as a
minor incident and does not require Board discipline to remediate or prcvcnt a
1eoccurrencc The Rcspondcnt respcctﬁxlly submits that Conclusxon of Law No. 12 and
the ALJs recommended sanction be left unaltered,

. o
PRAVERFORRELIF

. that the honorable Admmtsuatm Lanudge4ntcr m@rdcrdmying«Bdaxﬂ's-Staffs

Exceptxons to the ALJ's Proposal for Deoision. ,

'Raspectﬁjny subniitted,

Lelcarsr Law Firm

1602 Bast 7th Street
Austin, Texas 78702
Tel (512) 495-9995

‘State Bar No 24065658 /
ATTORNEY- FOR RESPONDENT
AMANDA ELLIOTT -
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CERTIFICATE OF SERYVICE

This is to certify that on January [_{, 2012, 2 true and correct copy of the foregoing
instrument (Respondent's Reply to Staff's Exceptions to PED) was forwarded t6 the
following individuals in the manner indicated below:

Jena Abel - Via Facsimile (512) 305-8101
Assistant General Counsel , '

Texas Board of Nursing

333 Guadalupe Street, Suite 3-460

Austin, TX 78701 :

Rommell Conro, Deputy Clerk ~ ViaFacsimile (512) 322-2061 '
State Office of Administrative Hearings . o ;
300 West 15™ Street, Suite 504

Austin, TX 787011649
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Altorney for Respondent
1602 Bast 7™ Street -

. Austin, Texas 78702
Tel (512) 495-9995
Fax (512) 482-0164

| SBN 24065658
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SOAH DOCKET NUMBER 507-11-3652

IN THE MATTER OF
PERMANENT CERTIFICATE
NUMBER 177089

ISSUED TO )
AMANDA ANN ELLIOTT

BEFORE THE STATE OFFICE
OF |

LW W WO O

ADMINISTRATIVE HEARINGS

STAFF'S REPLY TQ RESPONDENT'S RESPONSE
TO STAFF'S EXCEPTIONS TQ THE PFD

COMES NOW, Staff of the Texas Board of Nursing, and responds to Respondent's -
Response to Staff's Exceptions to the PFD as follows: .

When construing administrative rules, "[aln administrative agency's interpretation
of its own rules is entitled_-to great-weight-and- deference: it conitrols “unless plainly
€rroneous or inconsistent with the agency's enabling. statute.” Ackerson vs. Clarendon
Natl ins. Co.; 168 S.W.3d 273, 275 (Tex.App.--Austin 20085, pet. denied).

Board Rule 217.1 B(c)is ciear, concise, and designed to support the Board's missiob

of protecting the pub_!ic,be,a!maad,safety-.--ﬁurthér,—theidefmitiomn*z‘ﬁ‘:18(b)“<ﬂeariy states
that an incident cannot be considered minof if It poses a risk of harm to a patient. Risk of
harm Inherently means the potential for harm. Actusl harm neéd not be shown. Further,
if an incident indicates any one of the four situations identified in 217.16(c), it cannot be

considered a minor incident. It is an error of law to construe the Respondent's conduct as
a minor-incident under this rite : > .

Board Rule 217.11 clearly states, “Failure to meet these standards may result in
action against the nurse's license even if no actual patient injury resulted”, Further, Board
Rule 213.33(c) requires SOAH and. the Board to consider the threat to public safety, the
seriousness of the violation, and evidence of actual or potential harm to patients, clients,
orthe public. Further, Board Rule 213.33(b), with regard to a violation of the Occupations

-Code §301.452(b)(13) specifically includes an analysis of risk of patient harm. To pretend
that the Respondent's conduct' did-not create 3 fisk of harm to Patient H.B., regardless of
whether actual harm occurred or not, is ilogical and. disingenuous. '

Finally, itis an error of law to find that the Respondent violated the Bbard’s rules for -

P as summarized in the PFD.... “Respondent decided lo use Coban to fixate the wound rather than Mefix.
Coban had not been ordered by Dr. Overbeek, Respondent catied neither the two RNs nor Dr. Overbeek's on-call .
answering service lo report H.B.'s change in condition or fo discuss or clerify the order for Mefix fape. Respondent{ -
made an independent nursing decision o conlravena Dr. Ovetbeek's written order by substituting Coban for the ,

Mefix tape. - This decision was outside of Respondent's authorized scope of praclice.*



the minimum standards of nursing practice, but to find that she did not violate the statute
that gives the Board the authority to prescribe the minimum standards of nursing practice.
The Occupations Code §307.452(b)(13) specifically states: . _failure to care adequately
for a patient or to conform to the minimum standards of acceplable nursing practice in a
manner that, in the Board's opinion, exposes a patient or other person unnecessarily to risk
of harm.” The same conduct that the ALJ found to be a violation of Board Rule 21711 is
the same conduct that also constitutes a violation of §301.452(b)(13).

- Staff re-
PFD.

iterates its objections and exceptions stated in its filed Exceptions to the

Respectfully submitted.

25
B1a ABel, ASSisEt General Counsel
gte Bar-No. 24036103 :

Guadalupe, Tawer Ill, Suite 460
Austin, Texas 78701

. -PU{512)305-6822 «
——F(512)-305-8101 or {(512)305-74071

CERTIFICATE OF SERVIGE
| hereby ceriify that a true copy of STAFF'S REPLY T0 RESPONDENT'S
RESPONSE TO STAFF'S EXCEPTIONS TO THE PFD was sent o this. the 990 day of
January, 2012, to: ' _ ' ‘

Facsimile (512) 482-016

j n JM
@ﬁd R”Abel, Assistant General Counsel

Amanda Ann Elliott

c/o Dan Lype, Attorney
1802 East 7" St
Austin, TX 78702
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February 28, 2012

Kathetine A. Thomas, M.N.,, R.N. . VIA FACSIMILE: 3058101

Executive Director

Texas Board of Nursing

333 Guadalupe, Tower I1I, Suite 460
‘Austin, Texas 78701

" RE: Docket No. 507-11-3652; In the Matter of Permatient Certificate
Number 17 7089 Issued to Amamia Ann Elhott .

e v e '

Dear Ms Thomas: -

I am in receipt of Staff's exceptions, Respondent’s exceptions, Respondent’

—— ~*response to-Staff’s exceptions, and Staff’s sur-reply to-Respondent’s response: I also-allowed—
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~time for Respondent to-respond to Staff’s sur-reply, but Respondent declined to file.a response.

The Administrative Law Judgé (ALJ) makes two non-substantive changes to the Proposal
for Decision (PFD): 1. The word Stone was inadvertently substituted for Stoan in Section A.4
of the Analysis on page 8. The sentence is changed to read: “She called Ms. Sloan twice, once

in the morning to tell Ms Sloan that she was scheduling a nurse to visit and the second at 2:05
p.m. to tell Ms. Sloan that Respondent would make the visit” 2. .The word Parham was
 inadvertently substituted for Parmier in Finding of Fact 12. The Finding is changed to read: “The
statements in the investigative reports atiributable to Ms. Parmer lack credibility because Ms.
~ Parmer testified that she had no memory of that weekend and oould not cotroborate her
 statements.” :

The ALJ has reviewed the exceptions and responses and concludes that Staff’s exceptions

do not contain. anything that was not considered when the PFD was written. Consequently, no
changes will be made to the PFD except for the non-substantive changes noted above.

Therefore, I will not address each exception, but rather, generally address various evidentiary

issues that reflect my decision, and address one or more of Staff’s exceptions.

300 W. 15" Street, Suite 502, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
' 512.475.4993 (Main) 512.475.3445 (Docketing) 512.322.2061 (Fax)
www.soah.state.tx.us
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Exceptions Letter by ALJ
SOAH Dkt. No. 507-11-3652
Page 2

~ Most of Staff’s exceptions (including but not limited to Findings of Fact Nos. 26, 27, 28,
and Conclusions of Law Nos. 4-and 7) rest on the credibility of the testimony of Troy Overbeek,
DPM. The ALJ found some of Dr. Overbeek’s testimony less than forthright In Staff’s

arguments supporting the exceptions, Staff paraphrases Dr. Overbeek who said that he could not -

state with 100% certainty that the use of Coban by the Respondent caused H.B’s wound to
deteriorate. This answer was in response to a question from the ALJ who noted that before the
Coban was used, H.B was in pain on Saturday and in pain on Sunday. The Doctor’s answer was
unresponsive as to the question what caused the pain on Saturday and Sunday. The obvious
conclusion was that the Coban did not cause the deterioration because the pain-occurred prior to

the time the Coban was applied. Dr. Overbeek’s answer, at the very léast, continued to insinuate
that the Coban caused the deterioration.

\ Even though Dr. Overbeek testified that Coban could have caused the detenorauon, the .
- ALJ did not make such a finding, as Staff requested, because the’ great weight of the evidence
indicates that his statément isincorrect. The following evidence indicates that the Coban did not

deteriorate the wound: as noted above the pain ocourred before the Coban was applied; when

Respondem removed the Mefix tape that was stuck to the wound Ms. Calhoun, Ms. Sloan, and

(Exhbit11) that depicted the acerbation of the wound (the photographs were not ﬁxzzy as Dr.

Overbeek stated); Respondent testtﬁed that she applied the Coban Toosely; and Eddie Davis,
DPM testified that he frequently uses Coban as a secondary dressing in his practice for patients
with identical medical presentations as HB. Additionally, he asserted that the amount of
compression applied with Coban is selectable by the user and that a low level of cempresswn
would be highly unlikely to be deleterious to HB: . :

The ewdence clearly indicates that the wound was aggravated before the Coban was

administered.
, Smcerely,
Stephen] Pacey .
Administrative Law J ud_ge
" SIP/Ls ‘ ' '
Enclosures

CC: Jena Abel, Assistant Genersl Counsel 'I'BN 333 Guadalupe Tower IlI, Ste. 460, Austin, TX 78701 - VIA

FACSIMILE: 305-8101
Dina Flores, Legal Assistant TBN, 333 Guadalupe, Tower IHI, Ste. 460, Austm, X 78701 ViA
FACSIMILE: 305-8101 :

Dan Lype, Leichter Law Firm, 1602 Bast 7% St.; Austin, TX 78702 - VIA FACSIMILE: 4820164




