DOCKET NUMBER 507-13-3985

IN THE MATTER OF § BEFORE THE STATE OFFICE
PERMANENT CERTIFICATE §

NUMBER 161252 § OF

ISSUED TO §

JENNIFER HOPE BERGERON § ADMINISTRATIVE HEARINGS

OPINION AND ORDER OF THE BOARD

TO: JENNIFER HOPE BERGERON
4601 NASA 1, #317D
SEABROOK, TX 77586

CATHERINE C. EGAN
ADMINISTRATIVE LAW JUDGE
300 WEST 15TH STREET,
AUSTIN, TEXAS 78701

At the regularly scheduled public meeting on October 17-18, 2013, the Texas Board
of Nursing (Board) considered the following items: (1) Order Number 2, Dismissing Case,
issued by the ALJ inthe above cited matter; (2) Staffs recommendation that the Board
revoke the Respondent's vocational nursing license by default; and (3) Respondent's
recommendation to the Board regarding the above cited matter, if any.

On June 17, 2013, the ALJ convened a hearing on the merits in this matter. Staff
of the Board was present for the hearing. However, the Respondent was not present at the
hearing, and no one appeared on her behalf. During the hearing on June 17, 2013, Staff
introduced evidence into the record demonstrating that Respondent had been sent a Notice
of Hearing by first class certified mail return receipt requested to her last known address
of record maintained by the Board in accordance with 22 Tex. Admin. Code §213.10(a).
The ALJ found that Staff's notice was adequate and issued Order No. 2, granting Staff's
Motion for Default and dismissing the case from the docket of SOAH and remanding it to
the Board for informal disposition on a default basis in accordance with the Government
Code §2001.056.

The Board, after review and due consideration of Order Number 2, Dismissing Case,
issued by the ALJ in the above cited matter, finds that notice of the facts or conduct alleged
to warrant disciplinary action has been provided to Respondent in accordance with the
Government Code §2001.054(c) and Respondent has been given an opportunity to show
compliance with all the requirements of the Occupations Code Chapter 301 (Nursing
Practice Act) for retention of Respondent's license to practice vocational nursing in the
State of Texas. The Board further finds that the Formal Charges were properly initiated
and filed in accordance with the Occupations Code §301.458. The Board further finds that
proper and timely notice regarding the violations alleged in the Formal Charges was given
to Respondent in accordance with the requirements of the Government Code §2001.051
and §2001.052 and 1 Tex. Admin. Code §155.501. The Board further finds that the
Respondent failed to appear in accordance with 22 Tex. Admin. Code Chapter 213 and 1
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Tex. Admin. Code §155.501. As a result of the Respondent's failure to appear, the Board
has determined that the factual allegations listed in the Formal Charges are to be deemed
admitted by default and the Board is authorized to enter a default order against the
Respondent pursuant to the Government Code §2001.056 and 22 Tex. Admin. Code
§213.22. Further, the Board has determined that it is entitled to revoke the Respondent's
vocational nursing license pursuant to 22 Tex. Admin. Code §213.33(m).

Therefore, the Board hereby adopts the factual allegations, which have been
deemed admitted, and the conclusions of law contained in the Formal Charges, which are
attached hereto and incorporated herein by reference for all purposes, and Staff's
recommended sanction of revocation by default. This Order will be properly served on all
parties and all parties will be given an opportunity to file a motion for rehearing in
accordance with the Government Code Chapter 2001 and 22 Tex. Admin.Code §213.23(1),
as applicable. All parties have a right to judicial review of this Order. All proposed findings
of fact and conclusions of law filed by any party not specifically adopted herein are hereby
denied.

IT IS, THEREFORE, ORDERED THAT Permanent Certificate Number
161252, previously issued to JENNIFER HOPE BERGERON, to practice nursing in the
State of Texas be, and the same is hereby, REVOKED.

IT IS FURTHER ORDERED that this Order SHALL be ‘applicable to
Respondent’s multi-state privileges, if any, to practice nursing in the State of Texas.

FURTHER, pursuant to the Occupations Code §301.467, RESPONDENT is
not eligible to petition for reinstatement of licensure until at least one (1) year has elapsed
from the date of this Order. Further, upon petitioning for reinstatement, RESPONDENT
must satisfy all then existing requirements for relicensure.

™
Entered this day of October, 2013.

TEXAS BOARD OF NURSING

G R

KATNERINE A, THOMAS, MN, RN, FAAN
EXECUTIVE DIRECTOR FOR THE BOARD

Attachment: Formal Charges



In the Matter of § BEFORE THE TEXAS

Permanent Yocational Nurse §

License Number 161252 §

Issued ¢o JENNIFER HOPE BERGERON, §

Respondent § BOARD OF NURSING
FORMAL CHARGES

This is a disciplinary proceeding under Section 301.452(b), Texas Occupations Code. Respondent,
JENNIFER HOPE BERGERON, is 2 and Registered Nurse holding License Number 0 which isin
status at the time of this pleading, and is a Vocational Nurse holding License Number 161252,
which is in status at the time of this pleading.

Written notice of the facts and conduct alleged to warrant adverse licensure action was sctit to
Respondent at Respondent's address of record and Respondent was given opportunity to show
compliance with all requirements of the law for retention of the license prior to commencement of
this proceeding,

CHARGE L

On or ebout March 27, 2013, Respondent became noncompliant with the Agreed Order issued to

her by the Texas Board of Nursing on December 27, 2012, Noncompliance is the result of
Respondent's failure to enroll into the Texas Peer Assistance Program for Nurses (TPAPN).
Stipulation Number One (1) of the Agreed Order dated December 27, 2012, states:

"(1) RESPONDENT SHALL, within forty-five (45) days following the date of entry of this
final Order, apply to TPAPN and SHALL, within ninety (30) days following the date of entry
of this final Order, sign and cxecute the TPAPN participation agreement, which SHALL
include payment of a non-refundable participation fee in the amount of three hundred fifty
dollars ($350.00) payable to TPAPN."

The above action constitutes grounds for disciplinary action in accordance with Section

301.452()(1) & (10), Texas QOccupations Code, and is a violation of 22 TEX. ADMIN. CODE
§217.1209).

NOTICE IS GIVEN that staff will present evidence in support of the recommended disposition of
up to, and including, revocation of Respondent’s license/s to practice nursing in the State of Texas
pursuant to the Nursing Practice Act, Chapter 301, Texas Ocoupations Code and the Board's ruies,
22 Tex. Admin. Code §§ 213.27 - 213.33. Additionally, staff will seek to impose on Respondent
the administrative costs of the proceeding pursuant to Section 301.461, Texas Occupations Code.
The cost of proceedings shall include, but is not limited to, the cost paid by the Board to the State
Office of Administrative Hearings and the Office of the Attorney General or other Board counsel for
legal and investigative services, the cost of a court reporter and witnesses, reproduction of records,
Board staff time, travel, and expenses. These shall be in an amount of at least one thousand two
hundred dollars ($1200.00).




NOTICE IS GIVEN that all statutes and rules cited in these Charges are incorporated as part of this
pleading and can be found at the Board's website, www.bon texas.gov.

NOTICE IS GIVEN that to the extent applicable, based on the Formal Charges, the Board will rely
on Adopted Disciplinary Sanction Policies for Nurses with Substance Abuse, Misuse, Substance
Dependency, or other Substance Use Disorder, which can be found at the Board's website,

NOTICE IS GIVEN that, based on the Formal Charges, the Board will rely on the Disciplinary
Matrix, which can be found at www.bon texas eov/discinlinarvaction/discp- ix.htm].

NOTICE IS ALSO GIVEN that Respondent's past disciplinary history, as set out below and
described in the Order(s) which is attached and incorporated by reference as part of these charges,
will be offered in support of the disposition recommended by staff: Order dated December 27,2012

Fited this 26" day of April, 2013.

TEXAS BOA ?D OF NURSING ‘

Jamés W, Johnston, General Counsel
Board Certified - Administrative Law
Texas Board of Legal Specialization
State Bar No. 10838300

Jena Abel, Assistant General Counsel
State Bar No., 24036103

Lance Robert Brenton, Assistant General Counsel
State Bar No. 24066924

John R. Griffith, Assistant General Counse!
State Bar No. 24079751

Robert Kyle Hensley, Assistant General Counsel
State Bar No., 50511847

Nikki Hopkins, Assistant General Counsel
State Bar No, 24052269

John F. Legris, Assistant General Counsel
State Bar No, 00785533

TEXAS BOARD OF NURSING
333 Guadalupe, Tower IIl, Suite 460
Austin, Texas 78701
P:(512) 305-6811
F:(512) 305-8101 or (512)305-7401

Altachments:  Order of the Board dated December 27, 2012,
D72012.06.19
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BEFORE THE TEXAS BOARD OF NURSING

VEECERGOAPOBEIRATUERIESEENIUIRERUR AN S U NG H ALY

In the Malter of § AGREED
Vacational Nurse License Number 161252 §
issued 1o JENNIFER HOPE BERQERON § ORDER

On this day the Texas Board of Nursing, hereinafter referred o us the Bourd.
considercd the matter of JENNIFER HOPE BERGERON. Vocational Nurse License Number
161252, hereinafier referred to os Respondent.

Information recelved by the Board produced evidence thet Respondent may be subjoct
t discipline pursuant to Section 301.452(b)(2), (3). (9) & (10) and 301.453, Texas Occupations
Code. Respondent waived representution by courisel. informal proceedings. notice and hearing, and

agreed o the entry of this Order approved by Katherine A, Thomas, MN. RN, FAAN, Exccutive
Diteotor, on October 15, 2012,

FINDINGS OF FACT
5, Prior tn the institutian of Agency proceedings, notice of the watters specified bolow in these

Findings of Fact was served on Respondent and Respondent was given an oppartunity to
show compliance with al) requirements of the law for retention of the license(s).

2, Respondent waived representation by counsel. informal proceedings, notice and hearing, and
agreed w0 the entry of this Order.

3. Respondent iy currently licensed to praclice vocational nursing in the State of Texas.
4. Respondent recelved a Certificate in Vocstional Nursing frosn Lemar Universi ty. Port Arthur,

Toxas on December 20, 199G, Respondent wes licensed to practice voeational nurs! nginthe
State of Texas on January 27, 1997,

S Respendent's vocational nursing employment history includes:

01/ 2012 - 05/2012 - LVN Magnotiz Manar
Craves, Texas

06/2012 - present .Unknown

161252140 381
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At the time of the tncident, Respondent was enployed as a vocational nuese with Magnalla
Manor. Ciraves, “Texos, and had been in this position for gpproximately four (4) months.

On or about October 8, 2007, Respondent plead GUILTY 1o the offense of POSSESSION
OF A CONTROLLED SUBSTANCE, & Class A Misdemeanor {committed on or sbout
Pebruaty 7,2005)in the County Court st Law No. 3 of Sefferson County, Texas, under Cause
Number 267520, As n result of the plea. the proceedings against Respondent were deferred
without entering an adjudication of guilt, and Respondent was placed on community
supervision for a term of one (1) year.

Onorabout April 11, 2010, Respondent submitied a renewal application 1o the Texas Bourd
of Nursing in which she provided fulse, deecptive. and/ or misteading information. in that
she apswered "Neo" to the following question:

Have you, within the past 24 months or since your last renewal, for any criminal
offense, inciuding those pending appeal:

C. pted nolo contondere, no contest, or guilty?

D, received deferred adjudication?

E. boen placed on community supervision or court-ordered probation. whether or uot
adjudicated or guilty? ‘

Respondent fuiled to disclose that on or about Octoher 8, 2007, she plead GUILTY 1o (he
offense of POSSESSION OF A CONTROLLED SUBSTANCE, a Cluss A M isdemeanor
(committed on or ahout Fehruary 7, 2003) in the County Court at Law #3 of Jeffersan
County, Texus, undor Cause Number 267520, As a sesult of the ples, the proceedings agains
Respondent were deferred without entering un adjudication of guilt, and Respondent wus
placed on cominunity supervision for a term of one (1) year. :

On or about June [, 2012, while employed with Magnoliz Manor, Groves. Texas,
Respondent misuppropriated Hydrocodone belonging 10 the facility and patients thereof, in
that Respondent admitted to such diversion. Respondent's conduct was likely ta defraud the
facility and patients of the cost of the medications.

- On or about June 1, 2012, while employed with Magnolin Manor, Groves. Jexas,

Respondent engaged in the intetnperate uss of O pintes and Oxycodone in that she submitted
a specimen for & drug screen which resulted positive for Opiates and Oxycodone. Respondent
also admitied 1o ingesting ten (10) Hydrocodone during her shift, Unlawfu) possession of
Opiates and Oxycadone is prohibited hy Chupter 481 of the Texas Health & Safety Code
(Controlled Substances Act). The usc of Opiates and Oxycodone by a Registered Nurse,
while subject o call or duty, could impair the nurse's ability 10 recognize subtle signs.
aymptoms or changes in the patient's condition, and could impair the hurse's ability 1o make

rafional, sccurate, and appropriate nssessments, Judgments, and decisions regarding patient
care. thereby placing the patient in potential danger.
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11, Regatding the canduct sutlined in Finding of Fact Number Seven (7), Respondent states that
she pleed no contest and reccived probation for onc year. Respondent states that she was
golng through & very hard time in her life. Respondent states that she had been il for a fow
years without any diagnosis and on the day of the incident she was seeing a new M.D.
Respondent states that she left the appoimment feeling helpless and exhausied. Respondent
further states that shie wrote a preseription to herself and dropped it i the pharmacy and
wilhin u few seconds she realized this was wrong. Respondent states that she never picked
up the prescription but it was toc [ate, Ragarding the conduct outlined In Finding of Fact
Number Eight (8), Respondent states that when she submitted her renewal form she was not
trying to provide false information. Respondem states that she thought that she wos in
compliance because it had been over 24 months. Regarding the conduct oudlined In Finding
of Fact Number Nine (9), Respondent states that she is guilty of misappropriation use of
hydrocodone belanging to the facility. Regarding the conduet outlined in Finding of Fuet
Number Ten (10). Respondent states that the night of the incident she ingested 3 of the 10
hydrocodone from the facility due 1o severe pain in back and ccliulitis that she had for
several months and needed to follow tp for further iccaument, Respondent stases that she was
not frying to defraud the facility. Respondent states that she was informed & positive for
oxycodone was present but she has never taken oxycodone before, Respondent states that she
regrets the decisions that she's made and will continue to provide care to the best of her
abiltry and never compromise her patlents or herseif. Respondent further states that she fecls
these last severnl months the changes that she's made allow her ta be a better nurse.

12, The Respondent's conduct as deseribed in the preceding Finding(s) of Fact was repartable :
under the provisians of Sections 301.401-301.419, Texas Oceupations Code, :

13.  The Board finds that there exists serious risks 1o public health and safety us u result of '~

impaired nursing care due to intemperate use of controlled substances or ehenical
dependency.

14, Formal Charges were filed on September 12, 2012,

13, Formal Churges were mailed to Responden( an September 13, 2012.

16.  Respondent's conduct as desceibed in the proceding Finding(s} of Fuct resulied from or was
significantly influenced by Respondent's substance use.

17, Respondent's compliance with the terms of 2 Bonrd appraved poer assistance program should
be sufficient to protect patients and the public,

CONCLUSIONS OF LAW

f. Pursuanito Texas Occupations Code, Sections 301.451-301.455, the Board has Jurisdiction
over this matier,

2. Notice was served in accordance with law., ' i
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3. The evidence received is sufficient to prove violation(s) of 22 ‘TeX. ADMIN, Cont
§217.12(4), (5), (6X(G), (8), (10XA), (10)(D), (1 1)(B) & (13).

q. The evidonce recelved is sufficient cause pursuant to Section 301.452(b)(2), (3), (9) & (10).
Texas Occupsations Code, to take disciplinary action against Vocational Nurse License
Number 161252, heretofore issued to JENNIFER HOPE BERGERON, including revocation
of Respondent's license(s) Lo practice nursing in the State of Texas.

S. The Board may, In its disoretion, order & nurse to participate in a pocr assistance program

approved by the Board if'the nurse would otherwise have boen oligible for referral (o peor
assistance pursuant 1o Section 301.410, Texas Occupations Code,

QRRER
IT1S THEREFORE AGREED and ORDERED that RESPONDENT, in lie of the

sanction of Revocation under Seetion 303.453, Texas Occupetions Code, SHALL cotnply with the

" foliowing conditions for such a time ay is required for RESPONDENT to successfully complete the

Texas Peer Assistance Program for Nurses (TPAPN);

(1) RESPONDENT SHALL, within forty-five (45) duys following the date ol entry
of this final Order, apply to TPAPN and SHALL, within ninety (90) days following the datc of enury
of this ﬁual Order, sign and execute the TPAPN participation agresment, which SHALL include
payment of a non-refimdable participation fés in the amount of)three hundred iRy doflurs (8350.00)
puyable to TRAPN.

(2) Upon ncoeprance into the TPAPN, RESPONDENT SHALL waive confidentiality
and provide a copy of the executed TPAPN participation agrecment to the Texas Board of Nursing.

(3) RESPONDENT SHALL comply with all requirements of e TPAPN
participation agreement during its term and SHALL keep all epplicable license(s) to practice nursing

in the State of Texas current.

161252:169 . -4- i
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(4) RESPONDENT SHALL CAUSE the TPATN to notify the Texas Board of

Nursing of sny violation of the TPAPN participation agreement,

[T)S FURTHER AGREED and ORDERED, RESPONDENT SHALL comply inal!
respects with the Nursing Practice Act, Texas Occupations Code, Section §§301.00! ¢f seq., the
Rules and Regulations Relating to Nurse Education, Licensure and Practice, 22 TEX. ADMIN.
CODE §211.1 ef se¢q. and this Order,

IT IS FURTHER AGREED and ORDERED that this Order SHALL be applicable
Yo Respandent's nurse licensure compact privileges, ifany. to practice nursing in the State of Texas.

ITIS FURTHER AGREED and ORDERED that while Respondent's license(s) isfare
encumbered by (his Order, Respondent may not work owtside the State of Texas pursunnt o a
multistate licensure privilege without the written permission of the Texas Board of Nursing nod the
Board of Nursing In the party state where Respondent wishes to work,

IT IS FURTHER AGREED, SHOULD RESPONDENT fail to comply with this
Ordor or the terms of e participation sgreement with the TPAPN, such noncompliance will result
in further disciplinary action including EMERGENCY SUSPENSION pursuant to Section 3014551,
Texas Ocoupations Code, or REVOCATION of Respondent's license(s) and nurse licensure compict
privileges, if any, to practice nursing in the State of Texas.

| BALANCE OF PAGE INTENTIONALLY LIFT BLANK.
CONTINUED ON NEXT PAGE.
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RESPONDENT'S CERTIFICATION

Tunderstand that { have the right to logal coungel prior to signing thig Agreed Order.

1 waive representation by counsel, 1 have reviewed this Order. 1 neither admit nor deny the
violation(s) alleged herein. 1 do acknowledge possessing a diagnosis that deems me eligible to
participate in the Texas Peer Assistance Progrem for Nurses. By my signature on this Order, | agree
1o the Findings of Fact, Conclusions of Law, and Conditions One (1) through Four (4) of this Order
to obtain disposition of the aliegations through peer essistance and to aveid further disoiplinary
action in this matter, [ waive judicial review of this Order. [ understand that this Order becomes

effective upon acceptance by the Executive Director on behalf of the Texas Board of Nursing, and

a copy will be mailed to me. I understand thatif! il to comply with all terms and conditions of this

Order, ] will be subject to investigation and discipl{xmry sanction, including revocation of my

license(s) to practice nursing in the State of Texas, as a consequence of my ﬁoncompliance.

Signedthis Z!__dayof Dec 2042 .

Sworn to and subseribed bafore me this
SEAL

““\I\tllllllm,
9\“‘A R 0(”/0
Q ". "KY ’0 !._ g

Notary Public in and for

!
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WHEREFORE PREMISES CONSINERED. the Exccutive Director. on behalfof the

Texas Board of Nursing. does hereby accept and enter the Agreed Order that was signed on the
- 2181 dey of December

2012 .. by JENNIFER HOPE BERGERON, Vacslional
Nurse License Number 161252, and said Order is final

?‘ K
w

I2eppaatt

Entered and effective this 271 day of December . 20J2
Wa .Q?Am P

Katherine A. Thomas, MN, RN, FAAN

Executive Director on bohalf
of said Board
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