DOCKET NUMBER 507-12-5105

IN THE MATTER OF §  BEFORE THE STATE OFFICE
PERMANENT CERTIFICATE §

NUMBER 581914 § OF

ISSUED TO §

JUDITH GRIFFIN COLEMAN §  ADMINISTRATIVE HEARINGS

OPINION AND ORDER OF THE BOARD

TO: JUDITH GRIFFIN COLEMAN
c/o MARC M. MEYER, RN, JD
33300 EGYPT LANE, SUITE B200
MAGNOLIA, TX 77354-2739

PRATIBHA J. SHENQY
ADMINISTRATIVE LAW JUDGE
300 WEST 15TH STREET
AUSTIN, TEXAS 78701

At the regularly scheduled public meeting on October 18-19, 2012, the Texas Board
of Nursing (Board) considered the following items: (1) The Proposal for Decision (PFD)
regarding the above cited matter; (2) Staff's recommendation that the Board adopt all of
the Findings of Fact and Conclusions of Law in the PFD regarding the registered nursing
license of Judith Griffin Coleman, without changes; and (3) Respondent’s recommendation
to the Board regarding the PFD and order, if any.

The Board finds that after proper and timely notice was given, the above styled case
was heard by an Administrative Law Judge (ALJ) who made and filed a PFD containing the
ALJ's findings of facts and conclusions of law. The PFD was properly served on all parties
and all parties were given an opportunity to file exceptions and replies as part of the record
herein. Staff filed exceptions to the PFD on August 13, 2012. The Respondent filed a
response to Staff's exceptions to the PFD, as well as her own exceptions to the PFD, on
August 20, 2012. Staff filed a reply on August 23, 2012 and the Respondent filed replies
on August 28, 2012 and August 30, 2012. On September 6, 2012, the ALJ issued her final
letter ruling, in which she declined to make any changes to the PFD.

The Board, after review and due consideration of the PFD, Staff's exceptions,
Respondent’s exceptions, Staff's response and reply, Respondent’s response and replies,
Staff's recommendations, and the presentation by the Respondent during the open meeting
and recommendation, if any, adopts all of the findings of fact and conclusions of iaw of the
ALJ contained in the PFD as if fully set out and separately stated herein. All proposed
findings of fact and conclusions of law filed by any party not specifically adopted herein are
hereby denied.

Sanction

Although the Board is not required to give presumptively binding effect to an ALJ’s
recommendation regarding sanctions in the same manner as with other findings of fact or
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conclusions of law?, the Board agrees with the ALJ that the appropriate sanction in this
matter is revocation. As described in adopted Conclusion of Law Number 5, the
Respondent engaged in unprofessional or dishonorable conduct that resulted in harm to
the public. The Board agrees with the ALJ that the Respondent is subject to disciplinary
action under the Occupations Code §301.452(10) for this conduct. The Board further
agrees with the ALJ that Respondent’'s conduct warrants a third tier, sanction level |
sanction for her violation of §301.452(b)(10)°, particularty in light of the fact that
Respondent failed to provide any evidence of mitigation or rehabilitation®. Further, pursuant
to the Board’s Disciplinary Matrix, the Board agrees with the ALJ's recommendation that
the Respondent should not be eligible for licensure reinstatement until restitution is paid®.

Based upon the adopted Findings of Fact and Conclusions of Law, particularly
Findings of Fact Numbers 12 through 14 and Conclusions of Law Numbers 5 through 7,
the Board's adopted Disciplinary Sanctions for Fraud, Theft, and Deception, the Board’s
Disciplinary Matrix, and the Board's rules, including 22 Tex. Admin. Code §213.33(e), (f),
and (g), the Board finds that the Respondent’s license should be revoked.

IT IS, THEREFORE, ORDERED THAT Permanent Certificate Number
581914, previously issued o JUD!TH GRIFFIN COLEMAN, to prachce nursing in the State
of Texas be, and the same is hereby, REVOKED.

IT IS FURTHER ORDERED that RESPONDENT SHALL pay an
administrative reimbursement in the amount of one hundred thirty dollars and eighty cents
($130.80). RESPONDENT SHALL pay this administrative reimbursement within forty five
days of entry of this Order. Payment is to be made directly to the Texas Board of Nursing
in the form of cashier's check or U.S. money order. Partial payments will not be accepted.

IT IS FURTHER ORDERED that this Order SHALL be applicable to

2 The Board, not the ALJ, is the final decision maker concerning sanctions. Once it has been determined
that a violation of the Iaw has occurred the sanction is a matter for the agency's discretion. Further, the mere labeling
of a recommended sanction as a conclusuon of law or as a finding of fact does not change the effect of the ALJ's
recommendation. As such, the Board is not required tc give presumptively binding effect to an ALJ's
recommendation regarding sanctions in the same manner as with other findings of fact and conclusions of law. The
choice of penalty is vested in the agency, not in the courts. An agency has broad discretion in determining which
sanction best serves the statutory policies committed to the agency's oversight. The propriety of a particular
disciplinary measure is a matter of internal administration with which the courts should not interfere. See Texas State
Board of Dental Examiners vs. Browr, 281 S.W. 3d 692 (Tex. App. - Corpus Christi 2009, pet. filed); Sears vs. Tex.
State Bd. of Dental Exam’rs, 759 S.W.2d 748, 751 (Tex.App. - Austin 1988, no pet); Firemen's & Policemen's Civil
Serv. Comm'n vs. Brinkmeyer, 662 S.\W.2d 953, 956 (Tex. 1984); Granek vs. Tex. State Bd. of Med. Exam'rs, 172 -
S.W.3d 761, 781 (Tex.App. - Austin 2005, pet. denied); Fay-Ray Corp. vs. Tex. Alcoholic Beverage Comm’n, 959
S5.W.2d 362, 369 (Tex.App. - Austin 1998, no pet.).

* The Board's Disciplinary Matrix provides for denial of licensure or licensure revocation for a third tier,
sanction level | sanction related to a violation of §301.452(b)(10).

* See adopted Finding of Fact Number 14, which states that Respondent failed to provide evidence of
insight or remorse,; work status before or after entering into the Pre-Trial Diversion Agreement; the amount of
restitution made; whether she is in compliance with the other terms of the Pre-Trial Diversion Agreement; or any other
mitigation or rehabilitation.

* For a third tier, sanction level | sanction related to a violation of §301.452(b)(10), the Board’s Disciplinary
Matrix requires that restitution be paid before an individual may apply for licensure reinstatement. See also ALJ's
recommendation, pages 13 and 18 of the PFD.



Respondent’s multi-state privileges, if any, to practice nursing in the State of Texas.

T IS FURTHER ORDERED that Respondent shall not be ellgxble for
licensure reinstatement until Respondent provides evidence of restitution.

Entered this lq‘w\ day of October, 2012.

TEXAS BOARD OF NURSING

- {/ .
: ‘/?f«f’n«/

. KATHERINE A. THOMAS,"MN, RN, FAAN

EXECUTIVE DIRECTOR FOR THE BOARD

Attachment: Proposal for Decision; Docket No. 507-12-5105 (August 3, 2012).



State Office of Administrative Hearings

Cathleen Parsley
Chief Administrative Law Judge

August 3, 2012

Katherine A. Thomas, M.N., R.N. VIA INTER-AGENCY
Executive Director

Texas Board of Nursing

333 Guadalupe, Tower 111, Suite 460
Austin, Texas 78701

RE: Docket No. 507-12-5105; Texas Board of Nursing v. Judith Griffin
Coleman

Dear Ms. Thomas:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and underlying rationale.

Exceptions and replies may be filed by any party in accordance with 1 Tex. Admin.
Code § 155.507(c), a SOAH rule which may be found at www.soah.state tx.us.

Sincerely,

Pratibha J. Shenoy-
Administrative Law Judge

PJS/mle
Enclosures

XC: Nikki R. Hopkins, Staff Attorney, TBN, 333 Guadalupe, Tower I, Ste. 460, Austin, TX 78701 — YViA
INTER-AGENCY

Dina Flores, Legal Assistant TBN, 333 Guadalupe, Tower 11, Ste. 460, Austin, TX 78761 ~ (with | CD;
Certified Evidentiary Record) ~ VIA INTER-AGENCY

Mark M. Meyer, 33300 Egypt Lane, Suite B-200, Magnolia, TX 77354 — VIA REGULAR MAIL

300 West 15% Street Suite 502 Austin, Texas 78701 / P.O. Box 13025 Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.475.4994 (Fax)
www.soah.state.tx.us
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SOAH DOCKET NO. 507-12-5105

IN THE MATTER OF § BEFORE THE STATE OFFICE
§

PERMANENT CERTIFICATE §
§ OF

NUMBER 581914 ISSUED TO §
§

JUDITH GRIFFIN COLEMAN §  ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

Texas Board of Nursing (Board) Staff seeks to revoke the nursing license held by Judith
Griffin Coleman (Respondent) for alleged violations of the Nursing Practice Act, including
submission of false information to the Board and theft of government funds. This proposal for

decision recommends license revocation and assessment of $130.80 in administrative costs.

L. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

Matters concerning notice and jurisdiction were undisputed. Those matters are set out in

the Findings of Fact and Conelusions of Law without further discussion here.

The hearing convened June 7, 2012, before Administrative Law Judge (AL))
Pratibha J. Shenoy in the William P. Clements Building, 300 West 15 Street, Austin, Texas.
Assistant General Counsel Nikki R. Hopkins represented Staff. Attorney Mark M. Meyer
represented Respondent. The hearing convened at 9:00 a.m. as scheduled. Mr. Meyer stated that
Respondent was en route to Austin, but she had stopped due to inclement weather. The parties
agreed to recess the hearing until 1:00 p.m. At that time, Mr. Meyer said Respondent had
reported that she was too tired to continue her journey and would not be present at the hearing.

Both partics then announced ready. The record closed at the conclusion of the hearing the same
day.
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II. DISCUSSION

A. Staff’s Charges

Staff charges that Respondent failed to disclose a July 1983 driving while intoxicated
(DWI) conviction on her 1992 application for registration with the Board, thereby providing false,
deceptive, and/or misleading information to the Board in violation of then-applicable law. Staff
also charges that Respondent engaged in conduct constituting theft of government property (as

documented in a 2009 pre-trial diversion agreement) that justifies disciplinary action.

B, Applicable Law
1L Charge 1

Respondent submitted her initial application for registration to the Board in 1992. At the
time, the Board’s governing statute authorized disciplinary action against any licensee or
prospective licensee who, among other things, was “guilty of fraud or deceit in procuring or
attempting to procure a license fo practice professional nursing” or who engaged in |
“lu]nprofessional or dishonorable conduct which, in the opinion of the board, is likely to
deceive, defraud, or injure patients or the public.” The Board’s disciplinary rules at the time
defined unprofessional conduct as conduct that failed to conform to the accepted standards of the
nursing profession, including the provision of “any information that is false, deceptive, or
misleading in connection with one’s own application for employment or work assignment as a
health care provider or failing to disclose any information that could affect the decision to

employ or assign any task as a health care provider.”?

! Tex. Rev. Civ. Stat. Art. 4525(2)(2) and (9) (eff. 9/1/1991).
% 22 Tex. Admin, Code § 217.13(15) (eff. 971/1991),
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2. Charge 2

As in effect in 2009, the Nursing Practice Act (Act)® authorized disciplinary action
against a licensee or applicant who, among other things, had “a conviction for, or placement on
defetred adjudication, community supervision or deferred disposition for, a felony or for a
misdemeanor involving moral turpitude” or who engaged in “unprofessional or dishonorable
conduct that, in the board’s opinion, is likely to deceive, defraud, or injure a patient or the
public.™ The Board’s rules in 2009 defined unprofessional conduct as encompassing criminal
conduet “including, but not limited to, conviction or probation, with or without an adjudication
of guilt, receipt of a judicial order involving a crime or criminal behavior or conduct that could

affect the practice of nursing,”

Chapter 53 of the Texas Occupations Code sets out factors to consider in evaluating the
consequences of criminal conduct in securing and retaining an occupational license, including in
the nursing profession. Prior to disciplining a nurse for having a conviction or deferred
adj:udication, the Board must determine whether the underlying offense is directly related to the
nursing profession. Factors used to determine the existence of a direct relationship between the
crime and the licensed occupation are set out in Texas Occupations Code § 53.022,° and have
been adopted in Board Rule 213.28(c).’

* Tex. Oce. Code ch. 301 ef seq.
¢ Act § 301.452(b)(3) and (10).

% 22 Tex. Admin. Code § 217.12(13).

8 Tex. Occ. Code § 53.022 lists the following factors: (1) the nature and seriousness of the crime; (2) the

relationship of the crime to the purposes for requiring a license to engage in the occupation; (3) the extent to which a
license might offer an opportunity to engage in further criminal activity of the same type as that in which the person
previously had been involved; and (4) the relationship of the crime to the ability, capacity, or fitness required to
perform the duties and discharge the responsibilities of the licensed occupation.

7 22 Tex. Admin. Code § 213.28(c) states that, in considering whether a criminal offense renders an individual
ineligible for licensure or renewal of licensure, the Board shall consider: (1) the knowing or intentional practice of
nursing without a license issued under the Nursing Practice Act; (2) any felony or misdemeanor involving moral
turpitude; (3) the nature and seriousness.of the crime; (4) the relationship of the crime to the purposes for requiring a
license to engage in nursing practice; (5) the extent to which a license might offer an opportunity to engage in
further criminal activity of the same type as that in which the person previously had been involved; (6) the
relationship of the crime to the ability, capacity, or fitness required to perform the duties and discharge the
respousibilities of nursing practice; (7) whether imprisonment followed a felony conviction, felony community
supervision revocation, revocation of parole or revocation of mandatory supervision; and (8) conduct that results in
the revocation of probation imposed because of conviction for a felony or a misdemeanor involving moral turpitude.
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The Board has determined that crimes against property, such as robbery, burglary, and
theft, relate to the practice of nursing because nurses have access to vulnerable persons who may
be easily victimized, and who may bring valuables with them or who may receive treatment in a
setting (such as a home) where valuables are present and accessible to the nurse.? Included in the

definition of crimes against property is any theft equal to or greater than $1,500.°

If deferred adjudication is ordered for an offense that directly relates to the nursing
occupation, the Board must consider the nurse’s present fitness for licensure in spite of the
criminal conduct. The criteria used to evaluate present fitness are set forth in Texas Occupations
Code § 53.023, and have been adopted by Board rule. The factors include the extent and nature
of the licensee’s past criminal activity; the amount of time that has elapsed since the licensee’s
last criminal activity; the conduct and work activity of the licensee before and after the criminal
activity; evidence of the licensee’s rehabilitation or rehabilitative effort; letters of
recommendation; and whether the licensee maintained a record of good employment, supported
his/her dependents, maintained a record of good conduct, and paid court costs, fines, fees, and
restitution. '

In 2007, the Board adopted a disciplinary matrix that the State Office of Administrative
Hearings (SOAH) and the Board “shall utilize...in all disciplinary and eligibility matters.”!" The
matrix sets forth the disciplinary actions generally applicable to a given offense, classifying'th;
offense as first, second, or third tier, and as sanction level I or level II. Under the matrix,
unprofessional or dishonorable conduct prohibited by Act § 301.452(b)(10) is classified as a

third tier offense if it involves “[flinancial exploitation or unethical conduct resulting in a

® See22 Tex. Admin. Code § 213.28(b)(2)(B).
? 22 Tex. Admin. Code § 213.28(b)(2)(A)(viii).
'® 22 Tex. Admin. Code § 213.28(e) and (f).

"' 22 Tex. Admin, Code § 213.33(b). The Board first adopted the matrix by rule in October 2007 (see 35 Tex.
Reg. 1210 (2010) (discussing history of matrix). The disciplinary matrix in its present graphical form was first
adopted to be sffective February 12, 2010, and was designated by Staff as applicable to this proceeding. See3S Tex.
Reg. 1220) (2010}. Although the February 2010 version of the disciplinary matrix took effect after the execution of
the pre-trial diversion agreement referenced in Staff's second charge {(and after the underlying conduct was
committed), no objection was raised at hearing 16 its use.
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material or financial loss to a patient [or the] public in excess of $4,999.99.”'2 The only sanction
listed for sanction level I is “[d]enial of licensure or revocation of nursing license.”"® The
disciplinary matrix states that a “[nJurse or individual is not subject to licensure or reinstatement

until restitution is paid.”

The Board also has issued policy statements further explaining its approach to
disciplinary action with respect to criminal conduct,' including crimes involving fraud or theft.'
The Criminal Conduct Policy provides the Board’s view “of the effect of the first commission of
certain crimes on nurse licensure.”*® Crimes listed in the Criminal Conduct Policy are organized
by reference to Texas Penal Code provisions, but the Board notes that it will “also consider an
offense under the law of another state [or] federal law,..that contains elements thai are
substantially similar to the elements of an offense listed in this guideline.”'? For a theft crime in
an amount equal to or greater than $1,499.99, and for which a judicial order for conviction or
deferred adjudication occurred less than five years earlier, the Criminal Conduct Policy

recommends license denial or revocation, '®

The Fraud & Theft Policy notes that the Board may “rely solely on the conviction of a

crime or probation for a crime, with or without an adjudication of guilt, to deny, suspend, limit,

»19

or revoke a license. The Board states that “[flactors such as insight, remorse and

? 22 Tex. Admin. Code § 213.33(b).

B 22 Tex. Admin. Code § 213.33(b). Staff indicated its belief that sanction level I would apply in this case.
Sanction level 11 disciplinary action invclves emergency suspension, possibly leading to revocation, if the violation
indicates that the nurse “may be a continuing and imminent threat to public health and safety,” No continuing or
imminent threat to public safety was alleged.

" Disciplinary Guidelines for Criminal Conduct (adopted July 26, 2002, as revised) (Criminal Conduct Policy). The
ALJ took official notice of the policy. The Criminal Conduct Policy is available on the Board’s website at
isciplinaryaction/pdf/6 -CriminaiConduot,pdl

hitpdivwww.bon.texesigovidiscipl

Policy). The ALJ took official notice of the policy. The Fraud & Theft Policy is available on the Board’s website at
http:/fwww.bon.texas.gov/disciplinaryaction/pdfs/fraud.pdf,

* Criminal Conduct Policy at 1 (emphasis added).

' Criminal Conduet Policy at 1.
% Criminal Conduct Policy at 14.
 Fraud & Thef Policy at 2.
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premeditation will be considered as to whether a disciplinary sanction is imposed.”?® The

sanction for crimes of fraud or theft “may be revocation.”

C. Evidence
1. Stipulated Facts

Each party filed a motion for summary disposition. The ALJ denied both motions in
Order No. 3, issued May 15, 2012, However, certain facts were stipulated by the parties in their
motions for summary disposition, and deemed stipulated for purposes of hearing. These
stipulated facts were memorialized in Order No. 3. Prior to hearing, the parties submitted a joint
statement of stipulations that substantially reiterated the facts listed in Order No. 3.2! In addition,
the parties stipulated to the entry into the record of Staff’s exhibits 1-9. Mr. Meyer did not offer

any evidence or call any witnesses on Respondent’s behalf,

Specifically, the parties stipulated that:?*

o Respondent is licensed as a registered nurse in the State of Texas and holds
permanent certificate number 581914,

J Respondent’s license was issued by the Board on August 31, 1992

. On July 235, 1983, Respondent pled guilty/nolo contendere to the misdemeanor
charge of Driving While Intoxicated (DWI) in Cause No. 220,153 in the County
Court at Law No. 2, Travis County, Texas. Respondent was sentenced to 30 days
confinement in the Travis County Jail and ordered to pay a $500 fine (1983 DWI
Order). The sentence was suspended and Respondent was placed on probation for
a period of 24 months.

% Fraud & Theft Policy at 3.

*' The joint statement of stipulations was signed by Ms. Hopkins and Mr. Meyer. The document included a line for
Respondent’s signature, which was blank, presumably due to Respondent’s absence from the hearing. Mr, Meyer
did not object to the use of the statement of stipulations without Respondent’s signature.

2 In addition to the factual maters listed below, the parties stipulated that: formal charges originally were delivered
to Respondent’s address of record by certified mail on July 7, 2011, but were returned as undelivered because
Respondent had moved; a notice of hearing together with a copy of the formal charges was delivered via certified
mail on March 15, 2012 to Mr. Meyer, as Respondent's attorney of record; and an amended notice of hearing
together with the formal charges was delivered via certified mail on May §, 2012 to Mr. Meyer.
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2.

Respondent successfully completed probation and was released from probation in
Cause No. 220,153 on July 25, 1985 (1985 Probation Release Order).

At the time she committed the offense associated with Cause No. 220,153,
Respondent was 27 years old.

On May 14, 1992, Respondent submitted a Registration by Examination to the
Board, on which Question No. 10 asked, “Have you ever been convicted of a
crime other than minor traffic violations?” Respondent.answered, “No” to
Question No. 10.

On March 4, 2009, Respondent entered into an agreement (Pre-Trial Diversion
Agreement) with the United States Attorney’s Office, Northern District of Texas,
Lubbock Division, under Cause No. DTXN60SPT000019, to participate in the
Northern District’s Pre-Trial Diversion Program for a period of 18 months for
Theft of Government Property.

At the time she entered into the Pre-Trial Diversion Agreement under Cause No.
DTXN608PT000019, Respondent was 46 years old.

Respondent is currently paying $20,000 in restitution to the United States
Department  of  Veterans  Affairs in  connection  with  Cause
No. DTXN608PT000019,

Testimony of Terry Washington

Terry Washington has worked as a Board investigator for six years, and has participated

in hundreds of investigations. He was assigned to review Respondent’s application for renewal

of her nursing license, filed with the Board on December 29, 2009.2 Mr. Washington said

Respondent filed with her application a copy of the Pre-Trial Diversion Agreement and related

documents. Respondent included a handwritten note in which she explained that, without her

knowledge, her husband received benefits from the United States Department of Veterans

Affairs (USDVA) for a number of years by lying about his disabilities.”* Respondent also

attached a document which Mr. Washington said appeared to be a report indicating that
Respondent had made $650.00 in payments to the USDVA as of December 23, 2009.2

3 Staff Ex. 7.

u StaffEx. 7ats,
¥ StaffEx. 7 at 10.
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Mr. Washington said the Pre-Trial Diversion Agreement requires Respondent to meet
certain conditions, including maintaining law-abiding behavior, performing 40 hours of
community service, reporting to a probation officer, and repaying $20,000 to the USDVA.* The
Pre-Trial Diversion Agreement stateé that if Respondent violates any condition of the agreement,
the United States Attorney may revoke or modify the conditions of pre-trial diversion, change
the period of supervision (not to exceed 18 months), or “initiate prosecution for this offense

[theft of government property].”?’

During his investigation, Mr. Washington retrieved a copy of Respondent’s 1992 initial
application for licensure. He said he did not know the source or current location of the original
documents; he obtained the file from the Board’s laser film records. Included among the items

Mr. Washington retrieved were copies of the 1983 DWI Order®® and the 1985 Probation Release

Order.”

‘Also included in the file was a copy of a Deferred Adjudication and Order of Probation
dated November 13, 1981, from the County Court of Tom Green County, Texas.”® According to
that order, Respondent pled no contest in Cause No. 59,174 to the Class A misdemeanor charge

of Fraudulent Removal of a Writing.*!

The order required Respondent to pay a fine of $25.00,
attend “Theft Prevention School,” and complete a one-year term of probation.*? Included in the
file was another order from the same court in Tom Green County, discharging Respondent and

other persons from deferred adjudication and probation on August 24, 1982. The discharge order

% StaffEx. 7 at 6.
7 Staff Ex. 7 at 6.
B StaffEx. 4 at 1.
¥ StaffEx. 5 at 1,

* Staff Ex. 6 at 1, The ALJ notes that Staff did not base either of its charges on the matters underlying this order.

However, as explained in the Analysis section below, this order was relevant to Mr. Meyer’s argument on
Defendant's behalf and thus is included in this discussion.

M StaffEx. 6 at ).
 StaffEx. S at 2.
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lists the same cause number (59,174) and Respondent’s name, but states that she is being

released from a DWI offense rather than the offense of fraudulent removal of a writing.*

3 Respondent’s Failure to Appear

Mr. Washington said he issued a subpoena an behalf of the Board on May 25, 2012,
requiring Respondent’s presence at the hearing.** He testified that an officer from the Sheriff's
Office in Tom Green County provided proof to the Board that the subpoena was served on
Respondent on June 2, 2012.%

In argument,l Staff requested an adverse inference be drawn from Respondent’s failure to
appear despite a valid subpoena. Staff indicated that it had planned to question Respondent
concerning her 1992 application to the Board, and concerning the circumstances of the Pre-Trial
Diversion Agreement, in order to establish whether Respondent has the character and fitness to
be a practicing nurse. Given Respondent’s failure to appear, Staff argued that an inference

should be made that Respondent could not prove her character and fitness.

4, Administrative Costs

The Board is entitled to recover, from a person who is found to have violated the Act, the
administrative costs of conducting a hearing to determine the violation.® Mr. Washington
testified about costs including copying, certified mail, and service of the subpoena. Staff
submitted an affidavit of costs, which was entered into evidence without objection. The
administrative costs established by Staff total $130.80.%7

3 Staff Bx. 6 at 3.
M Staff Ex. 8.
% StaffEx. 8 at 1.
3 Act §301.461.
7 StaffEx. 9,
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D. Analysis
1. Charge 1: Provision of False or Misleading Information te the Board

The law in effect in 1992, when Respondent submitted her initial application for
registration to the Board, defined unprofessional or dishonorable conduct to include the
provision of “any information that is false, deceptive, or misleading in connection with one’s
own application for employment.or work assignment as a health care provider or failing to
disclose any information that could affect the decision to employ or assign any task as a health
care provider.™® Staff argued that a nursing license is required for employment as a nurse.
Thus, Staff extrapolates that the provision of false information on a licensure application to the
Board is equivalent to the falsification of an employment or work assignment application, which
presumably would be submitted to an employer. The ALJ finds this reading to be strained; Staff

did not establish unprofessional or dishonorable conduct under this rule.

However, the governing statute separately authorized disciplinary action against any
licensee or prospective licensee who was “guilty of fraud or deceit in procuring or attermpting to
procure a license to practice professional nursing.”* Thus, if the evidence establishes fraud or
deceit on Respondent’s part in her license application, it is possible she is subject to discipline
for such conduct. The evidence does establish that Respondent answered “no” to the question on
her application that asked, “Have you ever been convicted of a crime other than minor traffic
violations?” However, by the time she applied for her nursing license in 1992, Respondent had

completed and been released from probation for her 1983 DWI offense.

Copies of the 1983 DWI Order and 1985 Probation Release Order were both in the
historical file retrieved by Mr, Washington during his investigation, and he did not know the
origin of those documents (i.e., whether Respondent had filed those with the Board, or whether a
Board investigator had independently obtained them). Mr. Meyer argued that the documents

could have been submitted by Respondent, indicating that she felt her answer of “no” was correct

% 22 Tex. Admin. Code § 217.13(15) (eff. /1/1991).
* Tex. Rev. Civ. Stat, Art, 4525(a)(2) (eff. 9/1/1991).
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as to whether she had been convicted of a crime, given that she could show her successful
completion of probation. Mr. Meyer said that the presence of the orders from Tom Green
County (the 1981 deferred adjudication order for “fraudulent removal of a writing” and the 1982
release from deferred adjudication for a DWI offense) could indicate thai Respondent also

provided evidence of similar past conduct that was discharged after probation was completed.*

Without knowing the source of the documents in the Board’s historical file for
Respondent, the ALJ cannot discount Mr. Meyer’s arguments. Moreover, it appears Staff has
repeatedly renewed Respondent’s license since 1992 without comment, which supports
Mr. Meyer’s argument that any misconduct by Re§p0ndent in the 1980s was viewed as
discharged through probation and was not deemed an impediment to her licensure. Accordingly,
the ALJ finds Staff failed to establish that Respondent provided faise or deceptive information to

the Board in applying for her nursing license in 1992.

2. Charge 2: Criminal Conduct involving Fraad or Theft

Staff established that Respondent agreed under the Pre-Trial Diversion Agreement to
meet certain condifions and to repay $20,000 to the USDVA, The Pre-Trial Diversion
Agreement states that after Respondent “successfully {completes her] diversion program and
[fulfills] all the terms and conditions of the Agreement, no prosecution for the offense set out on
page | of this Agreement [Theft of Government Property] will be instituted in this District, and
the charges against you, if any, will be dismissed.” Respondent submitted with her application
a document indicating that as of the date of the application, she had made $650 in payments
towards the $20,000 she owed to the USDVA.

The Board has established that theft is a crime directly related to the practice of nursing.
Mr. Meyer conceded this point, but argued that pre-trial diversion differs in material respects

from deferred adjudication and is a circumstance not contemplated by the Board’s disciplinary

“ Mr. Meyer could not explain why the 1982 release referenced a DWI offense, while the 1981 offense references

fraudulent removal of a writing,
‘' Staffex, 7 at 6.
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matrix or rules. The ALJ disagrees. The Board’s rules do not refer solely to deferred
adjudication; the Board will consider placement on “deferred adjudication, community
supervision, or deferred disposition” for crimes involving moral turpitude.? Pre-trial diversion
may be encompassed by those categories. Also, the Board makes clear in its Fraud & Theft
Policy that it may “rely solely on...probation for a crime, with or without an adjudication of
guill, to deny, suspend, limit, or revoke a license.”” The wording of the Pre-Trial Diversion
Agreement indicates that it contemplates a form of probation; if Respondent failed to meet the
terms of that agreement, she could be prosecuted for the underlying crime, namely theft of

government property.

Further, Act § 301.452(b)(10) authorizes discipline for unprofessional conduct {(no
conviction required) that the Board determines is likely to deceive, defraud, or injure a patient or
the public. The disciplinary matrix classifies a violation of Act § 301.452(b)(10) as a third ter
offense if it involves “[flinancial exploitation or unethical conduct resulting in a material or
financial loss to a patient [or the] public in excess of $4,999.99,”*" The only sanction listed for a

third tier offense, sanction level I is “[d]enial of licensure or revocation of nursing license.”

For criminal conduct that involves deferred adjudication, the Board is to consider the
nurse’s present fitness for licensure in spite of the criminal conduct, based on the criteria set
forth in Texas Occupations Code § 53.023, and in Board Rule 213.28(¢) and ().* These factors
include the extent and nature of the licensee’s past criminal activity; the amount of time that has
elapsed since the licensee’s last criminal activity; the conduct and work activity of the licensee
before and after the criminal activity; evidence of the licensee’s rehabilitation or rehabilitative

effort; letters of recommendation; and whether the licensee maintained a record of good

 Act § 301.452(b)(3). Staff cited case law for the proposition that theft is a crime of moral turpitude. However,
the ALJ does not need to make a determination on that peint, as Staff’s argument under Act § 361.452(b)(10)
reaches the same result.

“ Praud & Theft Policy at 2 (emphasis added).
22 Tex. Admin. Code § 213.33(b).
* 22 Tex. Admin. Code § 213.28(e) and ().
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employment, supported his/her dependents, maintained a record of good conduct, and paid court

' costs, fines, fees, and restitution.

Respondent provided no evidence of her conduct or work activity since she entered into
the Pre-Trial Diversion Agreement, whether she has made further restitution payments, met the
other terms of her probation, or rehabilitated hex;se]f in other ways. Respondent wrote on her
renewal application that the underlying misconduct was her husband’s, and she was unaware that
he had lied to obtain benefits from the USDVA. By appearing and testifying, she could have
provided evidence that she lacked knowledge of the crime and thus her participation was
inadvertent and not ‘premeditated. Notably, the Board’s Fraud & Theft Policy states that the
Board will consider factors such as “insight, remorse and premeditation” in determining
“whether a disciplinary sanctk;n is imposed.” However, Respondent provided no evidence of

these factors.

Respondent was placed on pre-trial diversion for theft of government property, a crime
the Board has deemed directly related to the practice of nursing. Staff established unprofessional
conduct on Respondent’s part (a financial loss to the public in excess of $4,999.99), which is
classified as a third tier, sanction level I violation under the Board’s disciplinary matrix. The
. appropriate penalty, given the absence of evidence of mitigation or rehabilitation, is revocation
of Respondent’s nursing license. The disciplinary matrix states that a “[n]urse or individual is
not subject to lcensure or reiunstatement until restitution is paid.” Accordingly, the ALJ
recommends that Respondent’s license be revoked and that she be barred from applying for
reinstatement until she provides evidence of restitution. In addition, since Staff proved a
violation of the Act, the ALJ recommends that Respondent be assessed $130.80 in administrative
costs established by Staff. '

IT1. FINDINGS OF FACT

1. Judith Griffin Coleman (Respondent) is licensed as a registered nurse in the State of
Texas and holds permanent certificate number 581914, issued by the Texas Board of
Nursing (Board) on August 31, 1992,
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2.

10.

1L

12.

Staff of the Board sent formal charges to Respondent’s address of record by certified mail

on July 7, 2011. The formal charges were returned as undelivered because Respondent
had moved.

Staff delivered a notice of hearing together with a copy of the formal charges via certified
mail on March 15, 2012, to attorney Mark M. Meyer, who is Respondent’s attorney of
record.

Staff delivered an amended notice of hearing together with a copy of the formal charges
via certified mail on May 8, 2012, to Mr. Meyer.

The notice of hearing and amended notice of hearing contained a statement of the time,
place, and nature of the hearing; a statement of the legal authority and jurisdiction under
which the hearing was to be held; a reference to the particular sections of the statutes and
rules involved; and a short, plain statement of the matters asserted.

The hearing convened June 7, 2012, in the William P. Clements Building,
300 West 15" Street, Austin, Texas. Assistant General Counsel Nikki R. Hopkins
represented Staff. Mr. Meyer appeared on behalf of Respondent. The record closed at the
conclusion of the hearing-on the same day.

Staff issued a subpoena on May 25, 2012, requiring Respondent’s presence at the
hearing. The SherifPs Office of Tom Green County, Texas, served the subpoena on -
June 2, 2012. Respondent did not appear at the hearing. )

On July 25, 1983, Respondent pled guilty/nolo contendere to the misdemeanor charge of
Driving While Intoxicated (DWI) in Cause No. 220,153 in the County Court at Law
No. 2, Travis County, Texas. Respondent was sentenced to 30 days confinement in the
Travis County Jail and ordered to pay a $500 fine. The sentence was suspended and
Respondent was placed on probation for a period of 24 months.

Respondent successfully completed probation and was released from probation in Cause
No. 220,153 on July 25, 1985,

On May 14, 1992, Respondent submitted a Registration by Examination to the Board, on
which Question No. 10 asked, “Have you ever been convicted of a crime other than
minor fraffic violations?” Respondent answered, “No” to Question No. 10,

Staff did not establish that Respondent provided false or deceitful information to the
Board in her answer to Question No. 10 on her 1992 registration application.

On March 4, 2009, Respondent entered into an agreement (Pre-Trial Diversion
Agreement) with the United States Attorney’s Office, Northern District of Texas,
Lubbock Division, under Cause No. DTXN608PT000019, to participate in the Northern
District’s Pre-Trial Diversion Program for a period of 18 months for Theft of
Government Property.
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13.

14.

15.

Respondent is currently paying $20,000 in restitution to the United States Department of
Veterans Affairs in connection with Cause No. DTXN608PT000019.

Respondent did not provide any evidence of: insight or remorse; work status before or

_ after she entered into the Pre-Trial Diversion Agreement; the amount of restitution

payments made; whether she is in compliance with other terms of the Pre-Trial Diversion
Agreement; or other evidence of mitigation or rehabilitation. .

Staff established $130.80 in administrative costs incwrred to conduct the hearing in this
matter.

IV. CONCLUSIONS OF LAW

The Board has jurisdiction over this matter pursuant to Tex. Occ. Code ch. 301.

The State Office of Administrative Hearings (SOAH) has jurisdiction over the hearing in
this proceeding, including the authority to issue a proposal for decision with proposed
findings of fact and conclusions of law, pursuant to Tex. Gov’t Code ch, 2003.

Notice of the hearing on the merits was provided as required by Tex. Occ. Code
§ 301.454 and by the Administrative Procedure Act, Tex. Gov’t Code §§ 2001.051 and

©2001.052.

Staff had the burden of proof by a preponderance of the evidence. 1 Tex. Admin. Code
§ 155.427.

Based on the Findings of Fact and Conclusions of Law, Staff established by a
preponderance of the evidence that Respondent engaged in unprofessional or
dishonorable conduct subject to disciplinary action by engaging in conduct that resulted
in a loss to the public in excess of $4,999,99, This conduct is subject to discipline under
Tex. Occ. Code § 301.452(b)(10).

The Board has adopted a disciplinary matrix that must be utilized by the Board and
SOAH in all disciplinary and eligibility matter. 22 Tex. Admin. Code § 213.33.

Under the Board’s disciplinary matrix, Respondent’s conduct, as established by the
Findings of Fact and Conclusions of Law above, is a third tier offense, sanction level L.

V. RECOMMENDATION

Based on the above Findings of Fact and Conclusions of Law, and applying the Board’s

disciplinary matrix, the ALJ recommends that Respondent’s license be revoked and that she be
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barred from applying for reinstatement until she provides evidence of restitution, In addition, the

ALJ recommends that Respondent be assessed $130.80 in administrative costs.

SIGNED August 3, 2012.

PRATIBHA J, SHENOY O
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ABMINISTRATIVE HEARINGS
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TEXAS BOARD OF NURSING, § BEFORE THE STATE OFFICE
Petitionex §
8
V. § OF
§
JUDITH GRIFFIN COLEMAN, §
Respondent § ADMINISTRATIVE HEARINGS

STAFF’S EXCEPTIONS TG THE PROPOSAL FOR DECISION

COMES NOW, Staff of the Texas Board of Nursing, and files exceptions to the Proposal
for Decision issued in this matter on August 3, 2012, and would state as follows:

L Staff excepts to the ALJ’s recitation. of evidence regarding Staff’s Formal
Charge One. ' '
A party may argue that the ALJ's findings do not have reasonable support in the evidence
adduced at the evidentiary contested hearing at SOAH.! Staff excepts to the ALJ’s recitation of
the evidence on page eight (8) of the Proposal For Decision (PFD), which reads:

During his investigation, Mr. Washington retrieved a copy of
Respondent’s 1992 initial application for licensure. He said he did not know the
source or current location of the original documents; he obtained the file from the
Board’s laser film records. Included among the items Mr. Washington retrieved
were copies of the 1983 DWI Order and the 1985 Probation Release Order.

Also included in the file was a copy of a Deferred Adjudication and Grder
of Probation dated November 13. 1981, from the County Court of Tom Green

County, Texas.

It is true that the Board’s investigator, Mr. Washington, retrieved the 1992 application
from the Board’s laser film; however, the ALJ is mistaken that the 1983 DWI Order, 1985
Probation Release Order, and 1981 Deferred Adjudication and Order of Probation were included

! Southwestern Pub. Serv. Co. v. Public Utt. Comm’n, 962 $.W.24 207, 215 (Tex. App.~—-Austin 1998, pet. denied).




in the decuments he obtained in the Board’s faser film records. Mr, Washington never testified
that these documents were included in his laser film retrieval. Staff reviewed the entire record
for any statement that would support the ALJ’s finding, and found no such statement. In fact, he
testified that the Respondent’s 1992 application consisted of exactly three pages. Staff

transcribed Mr. Washington’s testimony from the hearing,z which shows:

Mr. Meyer:  Staff's Exhibit number Three um that’s the 1992 application that
Ms. Coleman filed for registration by examination, correct? Is that
correct?

Witness: It appears to be, correct.

Mr. Meyer: It appears to be... um these are... This is a total of three pages of
documents, nh are those the only decuments that you’ve ever
had at the time I mean bave that are related to her original
application by for registration by examination?

Witness: For Judith Coleman? Te my knowledge, that is correct.’

Mr. Meyer:  If any other documents were provided by Ms. Coleman at any
time, would they have been included with these documents on this

uh laserfilm?

Witness: For the 19927
Mr. Meyer:  For 1992,
Witness: They would have been um I would guess they would have been

included with the *92 application.®

Furthermore, the ALJ states that “without knowing the source of the documents in the
Board’s historical file for Respondent, the ALJ cannot discount Mr. Meyer’s arguments.”
However, the records themselves clearly show their origin and the time they were retrieved by

Board Staff. Staff’s Exhibit Four is stamped in the lower left corner by deputy Tina McKingey

? A complete transcript of Mr. Washington’s testimony is attached and incorporated by reference herein as
Attachment A.

? Record, 12-5 105 HOM_2.wma at 35:20 (35 minutes and 20 seconds) through 35:55.

¢ Record, 12-5105_HOM_2.wma at 36:31 through 36:41.

SPFD, p. 11.




for Dana DeBeauvoir, County Clerk for Travis County, Texas. Ms. McKenny clearly wrote
*12/7/10” indicating that these records were certified for the Board’s records in 2010, not in
1992. A similar stamp appears at the bottom of Staff’s Exhibit Five. Staff’s Exhibit Six was
admitted under an affidavit (page four) that was executed on December 3, 2010, by deputy
Jennifer Brumfield for Elizabeth McGill, County Clerk for Tom Green County. Mr. Washington
- testified to, and the written evidence shows that the Board did not receive notice of Ms.
Coleman’s crime(s) until well after she submitted her application in 1992, Any subscquent
renewals of Respondent’s license after 1992 were also made without knowledge of Respondent's
crimes. Until the Board conducted a criminal background check® after Respondent disclosed her
pretrial diversion agreement in 2009, the Board was not aware of Respondent’s previous criminal
history. Indeed, Staff can provide the original letters wherein Mr. Washington requested the
- certified criminal docwments from the 1980s, which are dated June 14, 2010.” Staff reiterated
that the Board had no knowledge of Ms. Coleman’s crimes in 1981 and 1983 at the time she filed
her 1992 application in its Motion for Summary Disposition. Had Staff been aware of the ALI’s
misunderstanding, those documents would have been presented on rebuttal and nonetheless are a
matter of public record.

II. Staff excepts to the ALJ"s analysis regarding Staff’s Formsal Charge One,

The ALJ’s mistaken assumption in her recitation of evidence ct)nh‘ibufcd to a mistaken legal
analysis, and, Staff believes, an erroneous conclusion regarding Formal Charge One. The PFD
states, “Copies of the 1983 DWI Order and 1985 Probation Release Order were both in the
historical file retrieved by Mr. Washington during his investigation, and he did not know the
origin of those documents (i.e., whether Respondent had filed those with the Board, or whether a
Board investigator bad independently obtained them.)”. There is no evidence in the Board’s files
or presented at hearing that Ms. Coleman disclosed or that the Board had independent knowledge
of her criminal history. As the ALJ states, the evidence does establish that Respondent answered
“po” to the question on her application that asked, “Have you ever been convicted of a crime

other than minor traffic violations?” Staff’s witness testified that the 1992 application file

% The Board of Nursing did not receive legistative approval or funding for Criminal Background Checks (CBC)
associated with renewals and unti] 2003,

7 See Attachment B, Board®s letters requesting certified criminal documents.



consisted of only three pages ~ the three pages of the application itself.’ Respondent put on no
evidence to contradict this evidence in her defense. She did not even make an appearance, So
there is no “he-said-she-said” evidence to contradict the Board’s evidence. Respondent’s
counsel resorted to rank speculation that Respondent could have provided information on her
criminal history, but he had no facts—and no client—to support this. Staff has proven by a
preponderance of evidence that Respondent lied on her 1992 application. That is a violation of
Tex. REv. Civ. STAT., ART. 4525(a)(2) (eff. 9/1/1991).

Respondent’s lie is also a violation of TEX. REV. CIV. STAT., ART. 4525(2)(9)(unprofessional
or dishonorable conduct). The ALJ concludes that Staff did not establish that Respondent
engaged in unprofessional or dishonorable conduct, reasoning that there is a Jlegal pulf between
falsification of an employment or work application and dishonesty on a licensure application.
This is not supported by the Board’s policies. In 2002, the Board issued a policy titled
Disciplinary Sanctions for Lying and Falsification wherein the Board states that, “The Texas
Board of Nursing (Board), in keeping with its mission to protect the public health, safety, and
welfare, believes it is important to take a strong position regarding the licensure of individuals
wim have engaged in deception in the provision of health care. This deception includes falsifying
documents related to patient care, falsifying documents related to employment, and falsifying
documents related to licensure.”® The Board goes into great detail describing how dishonesty
affects the practice of nursing and the Board’s decision to license an applicant. Although this
policy was not written in .1992', the Board’s policy was based on its entire history of disciplinary
cases and experience. Although the ALJ found Staff’s reading of this statute strained, Staff
would argue that it is unreasonable to call a lie to a nursing employer unprofessional and a lie to

the Nursing Board acceptable.

IIL Staff Excepts to the ALJ’s finding

Staff excepts to finding of fact number 11, which states: *“Staff did not establish that
Respondent provided false or deceitful information to the Board in her answer to Question No.

10 on her 1992 registration application.” Staff respectfully requests that the finding of fact

¥ See Staff’s Exhibit 3.
? See Attachment C, Texas Board of Nurs ing Disciplinary Sanctions for Lying and Falsification.




number 11 be amended to state “Staff established that Respondent provided false or deceitful

information to the Board in her answer to Question No. 10 on her 1992 registration application.”

IV. Staff Excepts to the ALPs conclusion of law repardi ¢ Stafi’s Formal Charee Oue,

Staff excepts to conclusion of law number five (5), which states: “Based on the Findings
of Fact and Conclusions of Law, Staff established by a preponderance of the evidence that
Respondent engaged in unprofessional or dishonorable conduct subject to disciplinary action by
engaging in conduct that resulted in a loss to the public in excess of $4,999.99. This conduct is
subject to discipline under Tex. Occ. Code § 301.452(b)(10).” Staff requests that conclusion of
law number five (5) be amended to state “Based on the Findings of Fact and Conclusions of
Law, Staff established by a preponderance of the evidence ihat Respondent provided false or
deceitful information to the Board and engaged in unprofessional or. dishonorable conduct
subject to disciplinary action by engaging in conduct that resulted in a loss to the public in excess
of $4,999.99. This conduct is subject to discipline under TEX. Rev. CIv. STAT., ART.
4525(a)(2)&(10) (eff. 9/1/1991) and TeX. Gcc. CODE § 301.452(b)(10)(eff. 9/1/2009).”

Respectfully submitted,

TEXAS BOARD OF NURSING

Nikki Hopkins, Assistant General Counsel
State Bar No., 24052269

333 Guadalupe, Tower I, Suite 460
Austin, Texas 78701

P: (512) 305-6879 F: (512) 305-8101

CERTIFICATE OF SERVICE
I hereby certify that a true copy of Staff’s Exceptions was sent on this, the 13th day of

August, 2012, to Respondent, Judith Griffin Coleman, via Facsimile (866) 839-6920 and mail
c/o attorney Marc Meyer, 33300 Egypt L., Suite B200, Magnolia, TX 77354-2739.

Nikki Hoﬁkins, Aséistanf Géneral Counsel
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Testimony of Terry Washington

Line Time Speaker

Testlmony

« s,

a2 LW

142121 staff

1 20:41 ° Staff : The next wrtness that the Board would call is Terry Washington,
"2 2045 AU- "Okay, Mr. Washington, ' m going to have you sit up there soyou
__3 ’ . can brmg any materials that you need for your reference And, if o
4 __you could, raise your right hand, Do you swear or affirm that the

5 e testlmony you are about to give in thiS prp_geed_m_g__;_s“t_h_e_ truth, the
6 ___ whole truth and nothing but the truth? e
7. 20:58  Witness 1do B
8 g_;;p_gﬁ_;_g_gm_ Okay, piease be seated Go ahead Ms Hopkms R

9 21:05 Staff M, Washmgton what do vou do for a hvmg?
.10 ©21:07_ Witness . | am an investigator with the Board of Nursing
1 '_2;:10 ; Staff And can you describe your duties & responsrbuhties in that posutlon? )

. work in the ehgtblirty dwts:or* 1do investigations in reg_erg;i;hgq’_”_,ﬂ_w_“_
o renewal questrons and appitcat:ons of Respondents

Ol'uy, and how !oncr have  you been an inves ugator?

115 21:23 Witness

- Six years

16 2124 Staff

Okay Appr oxsmately how many mvest:gatsons have you performed?
Give us a balipark. 5

.18 ;21:28 thness

Um, hundreds plus

1192132 Staff

.20 21334 Witness

21 21:35  Staff

- Okay. ‘Possibly thouse‘h‘ds?

b msiont ¢

., Even thousands, L
’ Okay. And how did you ﬁrst hear about the Respondent and the

S g g g S By G pot b e

23 21:39 " Witness

~allegations underlying thls matter?

The Respondent sub mrtted a renewa;! appl:catlon to the Bcerd end

; with the renewal apphcataon she provided the <:lr:ac:umentr

Shok gty mrte e b

e e ghei e s = e eand

25 2148 . Staff

| : Okay. And which...ah... rene_wal application are you referrmg to

. Witness

_..specifically, because | think with these pages ! think you're referring

i to the Staff's Exhibit 7, correct?
. That is correct,

292157 | staff

P L T LTS

,;‘"C}kav So um as an emp!oyee anci investigator for the Baard areyou

' authorized to test:fy regardmg the mvestrgatorv fi le created asa

result of thss mvestlgatlon?

.32 -22:06 WE&%SS ,_

e e b+ b+ A A gt e ¢ s Ak A s+ Aemsiree

That is correct. e

(332207 staff

And ah, I'm gom.g. to ask you brleﬂy to descr;be the mvestagatton you

34 performed You said that um you got, you bnegeme aware of this case

35 .. “throughher renewal. 5o let’s talk about that, We're onStaffs

3% i Exhibit Seven. I mon _page one. Um can you ldEHtlfy this document? |
37 ..page one of Staff’s Exhibit Seven?

ot

39

TN OTI S P SO

38 73237  Witness.

Page oneis an affidavit um which ah shows that the current ltcensure )

and I'm trying...of the Respondent

]
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AN AT L ARSI (e e S v epima I e iRl SIS ) g WS S A T AR e ST Y s v v mar e s pemrgin

21 122:38° Staff Staff’s Exhibit Seven A
2 2 39 Wltnegs __. Ohsonry .
3 122:40 Staff  That's okay, you're on Staff’s Exhibit One

4 22 41 W:tness Ah Exhibit Seven is the renewal appilcat;on provided to the Board by
st i the um by Jjudith Coleman, )
22:47 Staff Y Okay“_lt 5 a little bit obscured by our Staff’s Exhibit Seven stlcker but

B e et

an you te tell cpproxlmately when thls was recewed by the Board?

RN N P

7 Semn
'8 ,2,2\:_55___2'W|tness i This was received on December 26t of 2009,
g

_ - 23:00  Staff _ Okay. Um/ fmd Iet s gorahead and turn to page two of the same o
710 T document, Do you see the. signature at the bottom of the page?
11 . 2307 Witness | dp
12 23.08 . Staff And what does that s:gnature rqu‘_? R
13 _;2A:',3.V1‘jr\hftness Judith., Judxth G. Coleman
14 2312 Staff Al! nght thank you, Um, 1et 's go ahead and turn to page three of the
5 4 o sgme__e;cmbnt, Staff's [Xhlblt Seven (.an you explain ah whaﬁ}bﬁ A
A6 . documentis and your understandmg when you [obscured} with the B
A7 ... .. .. . otgnalpacket? S
18 - 23:28 Witness At the time of her renewal, when jc“hmge Respondent was giving a ‘
,}§“;M“ : __response,
20 :23:31 Mr. Meyer Dbjectmn Hearsay Helis te.,tsfymg to this document. Th;s
21 P . document’s a!ready m has already been admitted. It's part of the
22 _ stlpulatzons e
' 23 .__2*3 @l AL Okay that's that's overruled Ny %F a!low htm to testify um as to \;hat "
s Taus ST Oy I
26 23:47 j‘Witn_gss: At the tlme of the renewat the 1e Respondent prowded um a wnttgﬂnmm
27 . _tesponse of the aﬂegatlons that she disclosed an her renewal '
*2_3___”__.{3m§_‘6“§§aff _ . Okay. And let’s turn to page four. in the middie of the page on page
229 __four, doyou see a S!gnaf;_q_re? , '
30__24:03 Witness . 1do, e
31 24:04 Staff - And qan you read what that 5|gnature is on page four? i

32 24:06 Witness _Judith Coleman o

33 24 07 ﬂqff Al rlght Now let s go ahead and turn the page to  page five, And e
: _what is your understandmg of what this document purports to oer‘ =
Itis uh a description of the offense that the Respondentwas =~
d!sctosmg 1o the Board ‘that was Prov:ded by the United States

_ Department of Justice, . e
AH right. And at the tOp of the page that s where you re gettingthe
Umted States Department ofJustnre It appears to be some kmd of i
“letterhead right? T
That scorrect,

RIS

v v e by e e ey L e e b e S ————
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34

1 2434 Staff Al ngh{ 'And what | is the address that thzs letter was purportedly
© 2 ..sent to? o
3 2440 Witness It was sent to 215 Loch Ness Road in San Angelo, Texas, -
q4 ) 24:451“;_-Staff AH‘ rxght Now { would like you to go to Staf"s Exhrb:t One now um .
5 : . and go ahead and tdentify this document if you can startmg atpage
6 oo oo
. 7' - 24: ‘35 Wutness __Page two es the the licensure um licensure page of the Respondent ‘
8 _ that shows the current status ofthe the personal mfo
8 25:09 : S_taff Okay and let s turn to page three please, and can you explam what
10 . theseaddressesarconpagethree | .
i1 25 19 Witness Page threeis a il‘it of all the add_@< s which were prcv:ded to the .
A2 o Board and they were updated by the ah, by the Board.
“1% 25 27 Staff_ All nght and w:it you tell *u§wyvlia"t _a_ddress Ms. Coleman resnded at
R between 2005 and January fifth of 2010, o
15 - 25:40 Witness _In November of 2005 shewas at 301 E. 39“’ St. in January ﬂfth ef L
A6 2010, she was 3t 21;» Loch Nexs in San Angeio Texas.
}72550 _' Staff Al right So it appearst that she changed her address on January ﬁfth
18 : : of 2010? B }
119 2555 Wltness __: Thatis correct, .
20 " 25:56 . Staff “And is that 215 Loch Ness the same address that we saw in Staff s
s21 ...;m.....m.m.-;--._.-..M.,._*.w., ;__Exhibtt Seven on the letter that was sent by the U.S. De pqgg_[pgg’g'gfm"___é
.23 26:06 Witness  That'scorrect, o S
__2_4“ 2607 Staff LAl right And what conclus:on asan snvesugater de you draw:
26 ,,..,2.5.5}:1:.i.ﬂi.'c_‘f.?.ﬁﬁ_._ Tbat it’s the same mdsvrduat ~
27 26:14 i Staff  Okay., Let's go back to Staff's Exhibit Seven, Mr. Washmgton and -
28 : . take a look at page eight. | guess we shquld start on page six and
29 thenwe'lllook atpageeight.
30__ /2631 Witness __ Page six? e
BN 2_6 By g ves e e e o e _,m_
32 26133 - Wa_tngs_s _ Okay, Page 5ix qs a copy of the agreement for pre rlal dwersuon ,. i g
3_3. 26 36 Staff Allright and who was that 1soued by? T
26 38 Wltness . _itwas :SSued by the um the Umted Stdtes of America versus iudy

i € Coleman

_VOEcay And that appears aiso to be |ssued by the United States

‘ Department of Justice, correct?
Correct’ N

38 2647 “V\Ztéess
38 26 47 Staff
A0
D41 26 6:55 | WIYTTESS )

AH rsght Now iet's turn to page eight. Um the f'rst Stgnature onthe
page can  you read | for the record what that srgnature states?
The f"rst s:gnature is Judy Coieman

i

[T A o o st o

3
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Oka\; And um as an 1nvest|gator was there any quest:on in your m
mmd after gettmg th;s document fghat Ms Coleman was the same

_g licensee, mg

person that executed uh the prema! dlversmn ah agreement and the .
fing were 1hey the same oerson? _ . ;
There was no questton that itis the Same persom. ) o L
AH ngh1 One ‘more page on Staff's EXthl‘t Seven, Willyouturnto
page 10 and in hasicaﬂy the ffrst Ixne of rea! texg‘t_ thefarright

ma rgin, um canyoy sort of explam what what this number IS and
state what tha‘c number is for the Board'r’

B

Y9737 Withess

27 38 Staff

! m sorTy. Can you say that agam'i’
T Yes. On page ten we're basically Iookmg at the "Summary Par‘y

o

PRV

e s s

- _the far raght
27 56 W|tness _

!nformat!on and _what 'd like yau'to dois explaln um asan <
mvest;gator what . your opinion is uh the meaning oft his very f flrst o
lme starting Wlth "Judy Coleman um "Vtctlm Restttulion um and '
expiam kind of whag that means and what those numbers mean on

e e L 0§ e et i Bt s A R AR B ks $ 300 B B AR

; Jt means that {hat thns person in ques’uon was responsible for
520 000 dollars owed to the state um the Umted States of Amerlca

m'é_,?.%a(}'_’fifﬁ_it.aif_m.__

el ool cabns din s b o el A 3 et

. e g

nght Okay, thank you. And, um let stalk a httie bat about uh what
- you did to ensure the Respondent aopeared on at thcs hearmg

o e v hed N ]

3 T
:' 24”_

today Let 's turn to Staff’s Exhibit Enght Did you issue a subpoena for
- Ms, Coleman s uh presence here today? :

23 28 Wltness '
28 29 Staff .

b g

l dld
And can you teH me kmd of how that came about and what thss B

28 32 W:tness

document xs? - e
Um 1was requested to um _as of send the subpoena w:tness to, W

S v A i el b A S W,

'_ masled 1t to the Tom Green County Shenff’s Offzce who has

| 29 04 - "étaff

seventh for hearing.

And to your knowiedge‘,’ "was that subpoena served successfuﬂy? . i'
Yes Itwas.

[RENPINEN

And how do you know that?

v woiner 2 vaie]

NPT VAP SN, S

34 "29 05 _ Witness | spoks

. 35 :

36 29 14 Staff

37

38

».39 At gy e

40 _2_9 29 Wstness . Thatis ¢
412930 Staff

: ,.,e..sefof,,e&eee_e.?{s_ﬁh?i {forgot: -"Q.P-L-‘ER?B? .eember:s. soi anoios'ze.tefi:
.  that your h honor—um, were if you go to the third page titled _
. "pvidence of Service,” | is that the receipt you're refemng to'v’

ottt et g s e )

) And, canyou t teil me approxrmafeiir'when this uh subpoene was )
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oty oy L T T TR NP KPR . v . - g e me

L served? e e
229 34 Witness . It was served on. May31%, e
3. 12937 Staff _Ckay. Um, and if when you spoke to the c!erk uh did she submit
A N ; N_N,_“ _any mformatlon in terms of urm the Board’s costs in sendmg in
5 ‘ " having this subpoena served? o
6 2957 Witness  She did { provide a copy of their um, their fees for serving the
! . ... Subpoena, R
8 29:57 Staff _ Okay, And what was that fes? o
?3 O "9._.59 Wltness © That fee was $65. 00, e
710 30:00 Staff Al nght We're on the sacond to last page. of Staff‘s Exhiblt Elght e
:11:“*“;“”“ I M_y_qur honor um and you can see that i's uh 365 OO What I'd er to
A . douhat th|< point your honor is the Jtaff has prepared an affidavit cf

esttmated admlmatratlve costs um re!ated to ub this proceedmg and -
L ako our photocople_—., our preparatton [obscured} { d like to talk ko
M, Washmgtcn at little bit about: what Ahat entszis Vm goingto go o

16 T _" ahead and. dlstrzbute that now.
73039 AU Okay. e e
18 . 30:34 Staff May | appmnch you honog 7‘ N S '
19 “0 35 AU Ves.Thark you. And just. 5o | can clarn‘y for ‘che reccrd um thzs is: yaur
20 _ e evudence pursuant to sectlon 301. 461 ofthe Occupateons Code, Ms.
2L Hopkins? S
22 39;52 _Staff Yes, its. L
;2_3' 3053 AL That would be to substantiate Sta{f's ¢osts in bringmg an

24 ' _administrative proceeding, o
25 30:57  Staff Yes. Exactly right, and to read that into the record, it says, “The :
26 e . Board may assess a person who i Is found to have violated this

27 . A chapter the admmsstra}trv& costs of conductmg a hearmg to e
28\ determine the violation.” '
8 SO,M. Washmgton, um, when you send out uh official Board
: 3.9“._: e ;m._, N documents Jfow do you generalfy send thase do uments? e
313114 V_\{_rtness By cemﬁed mari N
‘32,~ 31;15 Staff Dkay And um when we uh if you if you take a iook at youz i
.31?._,...;...“,,;,_W.-ﬁ....."..,..; ___youcan look at your tab!e of exh:b;ts here, s0 !et’s 1aik in generat o
34-_~.;, o _ abcut whxch documents would have  gORE | out certrfxed ma;l um..are .,.,
35 : ... you famlhar with the Board’s term “902(10}"? B

36 31:33 Witness . Yes, | am. o
37 1 31:34 _ Staff i What does that mean to yﬂu‘? o o
38 "31:35 thness That Isa comp*ete ah, record of the allegatlons that we were | "
39 L provxdmg tothe umto the State Office of Administrative Hearmgs ,
40 e 44 - Staff _And, and__vv* hat do we Jo*vwfh those exh:brts andthatcomplete

ﬁ.l.,....;;.. B S M‘W;,__rﬂecord?.
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s st

Attachment ,&

R R L b

nght And 1ust {or the | record your honor we h_ave pre leeé our

%
g

Faiveined 00 v oo

f"'.exhlblts that we ¢ caH oq:j "902(10”’ Ard is that “902(10)" sent by

15 % 02 Wltness

,itis

,,,,, PRt

6 _M“32 03 Staff
'8 . 32 11 - Withess

g 32:12° staff

i ey a4 4

?::16‘ Witness

- And v what about the Not;ce of Hearmg atﬂd Ferst Amended Notice of
; Hearmg? is that a document that you wou!d seﬂd via certn‘led matl? :

sk WXasinr aom Lo, gt

!t IS, :
“And the Formal Charges? Is that a document you wouid send via
_certified mail?
Yes, that isso,

Al rlght Sg, 1 think that pretty much covers our aff“davnt of ccsts o
_your | hc,nor, um, ! have attested to the other costs in terms of our o
copy fees wh ch _my assistant put together ah for the htlgatton packet

_and my s‘gnature appears there at the end Um one more thing, um

OIS EPRIOU S

- . Mr ‘Washington about Staff’s Exhlbi’t Seven. Um you. sald that you

_ believe that it was the same person, that that executed the pretrial

dwersxon agreement um and the person: that was also hcensed with |

B e

S ¢ o,

33 11 Staff L
) 33 i3, Wutness

_; Al r:ght Thank you, Pass ¢ he wstness

' the Board of Nursing. Is there any other ewdence that it was Ms

queman that executed the pmtr:ai dxversron agreement? How d;d'

Because at the tlme that the that Mrs Coleman was due éb rengwm

her Etcense, she prewded the apphcaucm and the statement andthe
prmtouts ‘‘‘‘‘‘‘ et e i

i r;ght 50 she prowded that document to the"Bova.ra?

Before before we do that ‘how do you spell your ir first name, Mr,

) , Washmgton? . e
29 73319 Witness | T-E-R-R-Y T T
30 ‘m3§_29_wf}gm_- s Okay, thank you. Mr Meyer do you have any questions’-’
731 3324 Mr. Meyer - “[obscured] just a few questmns . .
32 TAd T okey T e
33 3 . Mr. Meyer . Mr, Washington, um, you may have ;ust answered m
(34 - actuaﬂy fwas gomgto ask who provided thes
35 o [obscured] | think you just answered that - 1hat Ms: Col
36 that correct?

1 37 ' thness That s correct. -

138 3341 M. Meyer
39

ww-m L

{40 .33:50; W‘tness i

Okay Um based on these doz:uments, d!d Ms Coleman preperlv
dlsc!ose the pretr;al d:versaon?
That s correct
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Uh and you ccntacted the off"cer that she hsted uh 11 thmk itwason

“ _ dlversuon offrcer that the uh is the uh pretrfal services depaltmer-i"c

Attachment }7\

@ v s bR e 4 g

page four of thxs exh;h:t um, Javier Sanchm? Heis the pretri al

W|th the uh Unlted Sta‘fes Attemey’ 5 ofﬁce?

ldtd R

'S 3417 Witness
6

7 34:20 Witness |
.8 3421 Mr. Meyer

34 i8¢ i’v‘lr Meye. -

_When was the last time you'contacted ham?
Um idon't remember the specific date,
Uh to  your know!edge has Ms. Coieman been prosecuted by the

o oo S et

‘9 ,.é-w- Umted States Attorney for theﬁ of government property in reiation i
S tothismatter? T T
11 3437 ' Witness __To my knowledge, Mrs. Coln man received pretrial dxversmn e
12" 34:40  Mr. Meyer But you don’t know if she’s been prosecuted since that a ionﬂ tlme e
;13 __BEo. . '
14 _;:324“&51‘ __SEaﬁ Objec'uon Asked and anqwered o ‘ .
a5 A Tiksowr, T
F16 34 49 ; Wltness To tmy knowtedg ,she has received pretnai dwers:on e
'__1?;«_____34 53 Msf Meyer Objection. Non:responsive. Ah, the: -questian { asket...
18 34 55 Witness That s the best answer | can give

18 134 58  Staff "1 mean he doesn’t Pnow 5.‘?“?‘}?; saying what his knowledge is and
20! o _that is the best that he can do. e

L AU - Okay, if that's as much as you know i
_Mr. Meyer  He hasn't said that he doesn’t know o

23 AU And s0 you're not aware of any further prosecation?
g e e e
:_’2_6__ 35 20 Mr Meyer Staff‘s Exhlblt number Three um that 5 the 1992 apphcatzon that Ms
27 - G _leman f uled for regxsgratien by examination, carrect? Iswtpgmt” i
;7:9 35 32 W|tness St appears to be correct, ) e
30 35 34 Mr Meyer 1t appears to be _um these are.. Thts is a total of three pagesof .
31 documents, uh are those the only documents that you've ever had
32 at the tlme l mean have that aret reiated to her ariginal application o
33 7y for - registration by examination? .
34 “351 55 5 Witness  For J ud:th_§g§eman? Tomy knowledge that is correct
135 4 35:5 : 'Mr Meyer Uh, where are these documents kept? ' e
;36 36 01 Witriess These dm;uments are kept on faserfilm.
31;_?{7,.-.,,‘“.:»3“6, ‘95.,('__r§{{r__Mg§,_fer What s.. Okay You'd have to. It's not someplace in the: affsce that =
i3 ¢ e : that - you keep 1 these documents? B
139___36:13 Witness |
.ﬁqm.ﬁﬁs;&;,&ﬂrs-.Mezgt_ "Oh they're ket 3..n..»§h§ !%ear_f.fgf. ﬁﬂwsmg office?

(41,3616 Wimess

. That's correct.
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36 21 Mr Meyer

uh Coleman, would they be included also Wlth that in with th:s

Attachment /&

Uh; if there were any other documents that were prowded by Ms

R

L -1 LA e e e oo s oo oo
& 3629 Witness ' sorry. Can yuu repeat that ptease? _
‘5 36 31 M, Meyer !f any other documents were prov;ded by Ms. Coleman at any txme,

SM_M e wou!d_*lle_y have been mc!uded with these documents onthisuh |

7 e plaserflim T

__M\f_\l_lggess o For the 1992? , o
_Mr. Maver " For 1992. ‘

... They would have been um | would guess they would have been
o mciuded weth the ‘92 appllcation

s Areall mes from 1992 compiete to your knowledge? o
Obje_ctzon How can he : possibly ¢ comment on whether a!l ﬁles in 1992

Lare complete'f‘ nhat 5 mt 8 specnf:c quest;on about a specn‘l uh
iscensee specific’ o the Respondent

16 3/ 03 AU Okay Would you like to rephrase the questlon Mr Meyer?
'_1/ 37 12" Mr. Meyer : How do 0 you know that these three docurphe_ntus_arve # I
,"18 e N documents that are contamed in the file for Ms. Co!eman for 1992?
.‘1.9_”;:..?.’31%2 ;_Witneig’___ Because at the time | was the person that ac‘cua!!y pulted and
2 _retrieved these documents and | retneved  all documents -
gl R : o assoc:a*ea with um Judith Co!eman e ) e
22 37 29 Mr Meyer Are the original documents kept uh in that locatron or are they o
23 » dnscarded after a certain period of time? s
24 3737 Wltness 1 do | am not aware ( of f that pohcy on documerire_tergtton
- 25 ] 37 53 Mr Meyer Staff‘s Exhibit Fwe Staff's Exhibit S:x I'm sorry, Um, Staff’s Exhib!t L
2 Six uh [obscured] isa deferred ad}udacat;on order of probatnon fmm
27 __Tom Green _County. Did you obtain these documents? '
.28 38 25 . Witness staff's? I'm sorry say that again please? _
28 38 26 Mr. Meyer Staff’s Exhibit Six, I'm sorry page we're on one and two The .
E,:.’fgmww_..“- o _._documents labeled deferred adjudication and order of probation.
=2 Okay Did you uh obtam this document‘-’* e
o322 38 43 Watness ;ldontremember. N e
.33 38 46 Mr Meyer But th:s was pant ef the mvestegative ﬁte? e
343847 Withess  Yessir. o
.35 38 52 . Meyer LBk age three ofthat is also part of the mvestsgatsve ﬁie? e m':
- 36 3903 . Wrtness That 1“g_onect
37 39 04 Mr Ir. Meyer _Um. So, L want you to read part of this for the record lf you don t .
38 ' mmd startmg with tbe capitahzed port;on of that paragraph that ‘
88 . starts wrth “IT1s THEREFORE " L
1 40 39:17 ° Witness It is therefore consadered ordered and adjud;cated? Ad}uged? Is that

_the paragraph you want me to read?

i b o o st b b b o4
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N}M“”ﬁQ 24 Mr. Meyer

39 25 Wrtness

Yes. Yes sir.
lt is thenefore conssdered ordered and ad}udged that the plea of

p—— .

“same is hereby set aside, and charged is changed to not guilty, that

2
3
4
5
5
7
8

oA v e s e

.9 39 59 . Meyer

s g e o

~ and is hereby and is hereby d|scharged as of the day and yearset

e e

. the ccmplalnant and mformatlon in each of said cause be, and the

same is hereby dtsmissed and that each Defendant there therem bejwi

after hzs htS name.

PO § e abe me ek e o e fata

And ‘that document has Ms Coleman s name on rt'v’ o

: 10 " 40:02  Witness

. Yes, it does e e
Um and it's your understand;ng that that document relates back to

s s 3 5 g e Mo i 4t it e s Y o

11 40:04_Mr. Meyer

Hrobe s e ACh My A8 eas # e d Leme e SaB AL bt S

13

(14 40 13 Wltness
15 40 13 Staﬁ L
16 _ _;40;19 AUA_ o

i 17 - 40:22 Witness

ERCENESRARNER

T _,‘_.......,' $ v

18 4023 Mr Meyer

— !meorryi o

the uh deferred ad;udacauon or probatron that are contamed in
_pagesone and two? To that specn‘lc case?

et

Ob)ectnon Assumes faczs not ln ewdence _
Yl allow the _question. e i e e b1 i £ e e 5 ok
Ah can you repeat: the guestion? _'

Uh is it your understandmg that thrs document Staff’s Exhrblt SIX o

fo i Gammn e mwaes s LAk e ma e

P Y

D18

20
21 40 37 . Wltness o
.22 40:40 | Mr. Meyer
24 '

page Three — _reiates to uh tb_egeferred adjudrcation order of
proaatron uh Staff’s Exhlblt Six, pages one and two?,

Ah yes. o

Okey Let’s move beck to Staff’s Exhibit ah Four um thls isa uh i

chasge of’ drivmg whi!e mtox;cated in Travrs County In 1983, | believe.

) b that uh does thxs document re!ate to that?

25 aiall W.iﬁbees\_f

: U'msorry.

Cvar L L Y

Uh Staff's Exhibit, The document that l’m in ls Staff’s Exhlpij: Four,

, page one relate to the drwmg whlle mtoxucated charge contamed m

Uh the Staﬁ’s Exhrbat vae uh the order reieasmg defendant from

126 [4L14  Mr. Meyer

27

2B “the uh Formal Charges? " " T
29 4136 Witness iYes, itdoes,

30

41'42 Mr Meyer :

EE RN

e ety

probation [obscured] that retate; to. that charge contauned in Staff’
1 Exhibit Four?
Ne it does not.

s 8t Ao e e e et e et

34 42 45 Mr Meyex it doesn't? Th;s IS the order What does Staff's Exh;brt sze retate tc
35 . fhen? T e —
‘36 ;43 04 Wltness .Oh, I'msorry it xt's the order releasmg the"cﬁfenae"nr'rrom psoba‘rton
37 .Soyes. K
38 43 09 Mr Meyer Okay Um. I'm go'ma 1 hate for you to read this agam but l d fike you
39 Tt g compare uh before I start “itis therefore constdered” ah inpage
80 uh one of | ‘itaff’s Exhrb:t Five w1th the same sentence stamng wrth "lt-
41 s therefore consrdered" that you read a lot earller in Staﬁ"s Exhzblt

5
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1 .- Six, page three Do those two uh have the same exact words? I
33' _ T 43:38 Staf_f _ Your honor { think we're going to ‘need to puit out those two pages __
3 T and compare them side-by-side [obscured] Marc, what was the page |
4 : o {obscured] e :
5 43 58 - Mr Meyer Pagethree e
6 —d i@g@ AU And M. Meyer, your quest;on | ' " hethnr *hey are substantzatiy the “{
7 Jeamer . N
,8.. ) 44 112 ; Mr. Meyer | Yes. lthmk Um they re,.Yea me.
9 44 17 Staff Your honor I'm gonna... g ‘ro object to thts ques’uon as a5 E
fivlo L bemg an mappropnate conduszon from the witness. | think thisis- a
f11 o lega[ concluswn  You yourseif can certamly read the document and '
12 N  compare the differences between the documents,
13 . 4431 Al Well and Mr ‘Washington, | unders‘cand you're not a Iawyer and !'
14 L _not gomg to be taking this as a Iega! opinion. To the extent that Mr
15 Meyer is settmg this as s foundatson for some erther guestion; I'f -
16 e aﬂow it. S0, um, Can you answer that guestior; Mr Washmgton? s
wo _ youreadit, are those two substantxallythe same? .

18 45 01 | Watness - They they Iook sumllan e e
19 45:03 - AU " Okay. |

20 45 50 Mr Meyer' Um Staff's Exhlbit Fsght [obscured] pages one and ! think rr sfour of )
21 - the document lock like fax cover sheets from the Tom Green County
22 . : Sheriff's Department s that your understandmg of of those? -
"33 462 Wiiness ' They are. Correct, o
24 ,Vk_'.fr_e;_l{i_w[\_(i_r'f.__ﬁ;/{g}ger_; Um. When dxd ;_t_qgge_ when d!d those pages say that the >ubpoena
.25 : was served? e
;:_26‘. 46ﬁ 20 Wxtness _: Uh, the subpoena wa< served on }une an of 2012 ‘ o )
2?___“56 27 Mr Meyer On 1 page three, um, entittect Ewdence of.Serwce, uh when does this
28 document Sstate tha the séfvice was basically, uh, comp!eted? e
*253_“» _46:41 : Staff Objectson Your Honor, Um, that that. mrscharacterlzes this exmbtt S
30 '  The evidence is going to be wben we recewed the subpoena The .
E _ date stamp, wh;ch you can’t’ realiy see that we!i urh, is is at the top .

32 - . Ieft uh is when they actua[iy serve’ 1t But we dtd get conﬁrmai«on B
33 ) » oo that fax cover page that it was ;erved on the 2 . May: 31" ;“ .
- 34 e when they recewed "Thrs cameto’ hand on..,” T
3B 4 47 08 AU o Okay, _I’m going to aHow the questlon And the wntness can c!ari\fy it
36 ' _f_to the extent that he has knowledge You. mtgj_)t need to ask that
3 lamanMrMeyer T I
38 47:22 Mr. Meyer Ill ask the quest:on straight up, and Ms. Hopkms ob_xected torit.
P38 Where do you see evaden_gg in this uh in this exhibit that the

40  subpoenawasserved? | T
41 47 35 Watness _The ewdence is the faxed copy from‘ that was served on June 2 of

10
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i1 20¢2 and it was rece{ved on May 317, 2012, by Tom Green County‘__
.!2 o _ Sheraﬂ’sofﬂce‘ o B
3 47 54 Mr. Meyer Is there a signature from Ms Coieman evsdencmg that she recewed_ )
4 : ) ’th:s?
5 aB00 Witness | Yes, there was.. Fm sorr, can you repestihatz
6 48 OG Mr Meyer : !s there r:gnature from Ms, Coleman on any of these documents
7 : ) ewdencing that she recelved service of the subpeena? ¢
; 8 48 25 Wltness __Yes. [Obscured] Ms Coleman uh, s:gned .. .
”9 48 57 Mr Meyer . Your honor, at this time, basea on that, I'm g:o g to move to quash '
F10 o » the subpoena Thefe ’s no ewdence that th:s was fervggl_ e
_glu 3 49;_0_5 AL"}* L The the issue’ W(th the eubpoena in tm_s_‘,_gggmnlstratrve form ﬁle; .
S12 subpoena is zssued by the Nurse B Board Uny; | actually don t have ¢
K w . authoritytoto ruie on the execution of that subpeena That wouid _‘
"14 . Be someuhmg you could take up i dnstﬂct gourg, :
s a9as Siaf .-_.,,m..-,YF?L.‘,‘i.?i‘F’f}E!iEf??é}ﬁ,,fﬁi&?ﬂg tothat? o
116 49:26 AU "«yes. - ’ o
17_M 49:37 Staff . Um, Slibpoenas - i don ’g[cﬁng’\y If Mr, Meyer has any experience with
218 o L subpoen&sﬁ but subpoenas are served theyre notrequiringa ¢
(19 P . signature, In fact | would be amazedifaa thness was willingto -
;;2_9___ . stand there and s:gn their name when they re bemg served 2. “_w_"_
21 M;_ww_‘_w_ subpoena that ‘they don’t want. U, it is a comp!etely acceplabie o
22 practice to throw the paperwork um, you know, into an opencar
23 T windowand !eave it and say, “You have been served.” There'sno
28 . ... . requirementforasignature. And'lthink that the argument that M,
E__ZS -  Meyer is trying to  make as a basis for th:s quash is that somehow the :
2% . . subpoena requires a signature. It certatnly doesn’t, Um, Jamlam
27 _ ___prepared to call Driando Cortez, who ! spoke with last mght And
28 o . hesaid he would be willing to testify via telephone. He s the deputl:
29 _ that served this subpoena and we could certainly give him acaltby
30 . telephone and he can confirm that, this same question about this
';};m___‘__mwm o Whole quashmg issue. )
132 § 0:19 ALJ T ,.J m not going to te!l you how to present your case Ms Hopkms. ¥
33 e if yoguchoose to call hrm, you certam!y can. Um, however I'm going -
3 o to note a coup{e thmgs One is that, Mr Meyer, you aiready ]
35 ‘ strpulated to this exhlbut You' re ..you're now attempting to obJect
36 , o tolt, punported!y, l suppose, based on what thas witness has said,
37 ‘ o _.and | don't see any grounds forthat,
138 - 50: 40 Mr Meyer | Okayi e e R
5;5’_,39_~ L5041 A Qka_y.n_gio-'y"ag"ﬁg‘.‘fg'mgre._qu:e_ tions for M. Washmgton?m '

'None \’ ur: Honor

- Ak W A s o s s v s e

| Okay Tnark you, Mr. Washmgton Oh you have redlrect?

11
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1 Moo
2 You do. OH sarry, Trylng to cut you off. Go ahead.
3 }ust a couple thmgs Um, Mr. Washington, the first thing that iwant
_i.{z. _to talk about is Staff’s Exhibit Six. Mr. Meyer has been pointing out
5 - issues. Um, let’s go to page one of Staff's Exhibit Six. And canyou -
6 o _m:”tei! from the thss_do_cument what the crime was for this Deferred
5__._71::“'_'1 o R _»___”Ad;udrcatxon Order? About mldway down the page? o
8m 51 23 Wltness . Uh, yes, Fm just kind of reading it. Yes, !__t,:ar_xw_ L .,-.“
g T - 51 26 Staff And what was the '*r:me? o o
10 5: gzzm Witness __Fraudalent Removal of Writing, L ‘
f“ghif_m 130 Staff _ Andwhatclassof crimewasthis? ek
12 5; 33 2 Witness __This is 3, it is a misdemeanor, e

13 5L 37 staff  Okay. So it's a Class A, correct? o ,..‘_W,....,w‘.,:
14 51339 Witness  Correct, '

15 Sl 40 staff Ainght And n’you turn ah to Syaff's Six, page three And when you “
16 o ___look at the place where uh Ms. Co!eman 's name appears, what does '
a7 . Irappearthatthecrimeis? T
}8 51 58 W:tness Drsvmg Wh:le lntox;cated ~ o N
19 5159 Staff .. Okay. Andis that the subject of your confusion of whétheror not
20 this relates to the prior documents?

221 52 04 Wztress WTP}g_t IS"C__Q_[E'G!E[’ S o

22 5205 Staff . Okay. Thank you, Um let sgo back to and ifvou woul
23 +.page flat, Ym going to have you look at Staff’s Five, as well as.

‘24 e three of Staff’s Six, Um, if you | loak at Staff’ Five, page one; v

1 25 the txtie of this document? e _“" . ;,., _-_”,_.,

.26 52:25, Witness “can _you repeat that? o )
27 5% 6_’1 Staff Yes Can you teil me on Staff’s Ex hibit Frve, page. one, what the j:ljjegﬂ:
28 . ofthe document Is? o
?3_?; wwwwwwwwww _Witnags " it's the Order Releasmg Defen_qu_g From Probatma. 'W'_W_; . WM_“:
130 52334 ; Staff . ‘v’es Does it mentien deferred adjudlcation7 -w.* - B
.31 5236 Witness  No, it does not, R - B
{_3\2*“ 52 37 Staﬁ o Airight Let s taok at Staff’s er page three agam And at the v‘é»rwy}‘w
‘33 . topof the page, kmd of where that decoratlve border is,canyau
; 34 _read at the top of uhat decorative borderwhat it says’ O
'35 | Can you say’ that agam'? _ T

N

\{__eah There's sert of 3 sg are_ a decoratwe border around the
document Do do you seeth

£ 14t A T B

o g gt 06 Sttt

_And 1f yau go to }ust abeve the tog bt zontai bnrder, can-you réad

38 53 00 Wztness : _Yes:.

39 53 01 Staff

40 : - e eind
L5310 ; Witness

12
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o e - B T T U o

__; Alright. Sois it clear to you that Staff’s Exhibit Sixis referring toa
Deferred Ad;udtcatmn?

| ;;‘§§;1u.§_f.Witnes.s o

5319 suff

im'?&;wjruiw

Il
]
!
{

53135 Witness
5340 Staff

'oo}.\x'fm

i
5

. Again—is there anything on this uh Order Releasing Defendant fro
... Probation that mentions Deferred Adjudication?

“:"_No.

et 4 el A

Yes’,,_ L e v et i ma b ere s bt © £ o+ pet et s e
i And Is it, on Staff's Exhibit Five—{'m sorry 1o make you backup.

B And let’ s go mto the fast parégraph on page one of Staff‘s Flve

B e L S TN

Thzs is the Eanguagc that you said was | s:mllar to the *ﬂ“guagh 0n -

o s

t'H'\o§

_ Staff's: Six, page three. Butthere are some key dsfferences here Um, f
~can you read the iast line starting w&th lguess it'’s, uh ”herem be?”

e bnipmes

:?LZ 54 00~ Witnegs:

;_;13 54 03 . Staff

Um, that's gonna be on Exh' i
~ Oh, l’m sorry. Sta

wuh here n be .
“He:’em be and he is hereby dtscharged from probatxon

rbin

i _.,'pagﬁ ong, the very ia t Iiﬁg'starfi.héu
Jus* above tne signature line.

So thss doesn t say , um, that the crime has been dlsmsssed"thts “
doesn’t mean that the compiamt or mformatlon has been d:smlssed
Uh it has ngt changed the, uh, plea of gut!ty uh to a ‘no contest or

30 T54:38 Witness

‘not guuity’ Ah isn't that true?
That s correct. o

.21 54:38 ; Staff

And SO thene woutd be sugmﬁcant dffferencet between this release

22

e o A gt 815 i3 Ao A Y

23

o , three?

from pmba’sxon and what we've read oh Staﬁ's EXhibtt Six, page

t e o s one ot

24 54 a6 Witness

25 54:47 Staff
.26 . 54:55 AL

«—~ Anythmg e!se Mr Mé;ze{-?
27 54:56 _Mr. Meyer .

A A1 S ottt S S b S el b Anr nh R LY St e mmohs e a s et e

Th atis correct
AlS rtght Pass

" Yes. You're on Staff’s Exhsbit F:ve?

: 28 54 59  Witness

; 31 SS 09 Wntness

f.w3.2w SS 10 Mr Meyet: Startmg wzth “Itis therefore cons:dered 7

133 i55 12 Witness '

g B e —

Yes

;mz_s_” SS 00 Mr Meyer : Okay i was trymg 1o be easy an this before but iet s read the who}e -

paragraph
- ¥'m sorry...

S TC e A e L s kAo ¥ 48 R0 B N o 0 ey ot A e v,

e o e it ——

!t is, therefore consrdered ordered and ad;udged that the ﬁnding ef
guslty there therefore entered n saad cause be, and the satd the

e SHTES S |

 sameis hereby set asxde and that the compiainant and mformatnon -
m saxd cause be, and the sameis h‘ereby dxsmtssed and stncken from“ N

the dacket cf of thss Court anci that said- Defendant herem be, and he
is horeby dlscharged from pr obatlon

DY L et E e e e St ey 5 et i b e et i s RA NP8 e

?,%3{9*‘ 55 38 Mr Mever : So In fact, this does say’ that the complamt and mformat[on are

dtsmsssed?

N Yes it does say that

13
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1 _55:45 Mir. Meyer : Nothmg further e Y
2 55 47 Staff _...One ouestmm N s
3 _55: 48 AL A%l rrght ) e
4 © 55:49 . Ctaff | M. Washmgton d es it say thiat the conv;ctton h ‘heen set asme’ =
5 55:5) Witness 5 No, it does not, N - o
6  55:53 staff | Thankyou.

7 55 55, ALJ _ Okay and we're gettmg further inta. [egal interpretatzon than we

8 ’ shouid allow Mr. Washington to go. Uh, so that's that's fine. Youcan
9 step down now. . Thanks. Anythmg else Ms Hopkms? A

CERTIFICATE OF AUTHENTICITY

I, Nikki Hopkins, Assistant General Counsel for the Texas Board of Nursing, and an officer of the
Court, hereby certify that the foregoing transcript of the witness testimony taken on fune 7,
2012 at the State Office of Administrative Hearings is a true and accurate record of the
testimony except as noted “obscured” above. This transcript was created from a copy of the
audio recording provided to the Board. of Nursing by the State Office of Administrative
Hearings. Any omissions or obscured portions of the testimony are clearly markeg.

lek: Hopkms Assistant Ge{‘te al Counsel
for the Texas Board of Nutsing

I, Terry Washington, have listened to the audio recording provided to the Board of Nursing by
the State Office of Administrative Hearings and read the foregoing transcribed testimony and
hereby affix my signature that same is true and correct, except as noted “obscured” above.

it , Fes
Terry Washington, Invest
for the Texas Board ofNursmg

Give under my hand and seal of office this 13% day of August, 2012.

NOTARY PU BLIC in and for the state of Texas
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Attachment B

Texas Board of Nursing

33% Gruadaiupe Street, S 3-161), Auatin, "Texas 78701
June 14, 2010 Phone: {512) 305-7400  Fax: (512) 3057407 wwvbon.state rx.us

Katherine 4. Thomas, MV, RN
Exacutive Director
County Clerk
Austin, Texas 78701
Fax: (512) 854-4220

RE: Judith Griffin Coleman Tudith Coleman
Judith Gayle Coleman Judith Gayle Griffin

Judith G. Coleman

Date of Birth: 12/25/1955 Name:

Arrest Date:  01/16/1983 Agency ID:
Offense Date: Cause #:
Offense: DRIVING UNDER INFLUENCE LIQUOR

Dear Sir/Madam:

Please provide this Agency with certified copies of the above-referenced individual’s Complaint,
Information or Indictment, Judgment of Conviction, Sentence, Order of Probation, Probation
Revocation Order (if applicable), and Dismissal or Discharge (if applicable) in the above-referenced
Case(s).

Since our office is a State Regulatory Agency, it has been customary for your office to waive any
required copy fees. However, if it is necessary to charge any fee(s), please submit your bill and
provide your State Vendor Identification or Federal Identification Number to assist us in the
reimbursement process. "

All documents can be sent to: Texas Board of Nursing, Attention: Terry Washington, Investigator,
Enforcement Division, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

If you should have questions, piease contact me directly at (512)305-6852.

Thank you for your assistance and prompt response.

Sincerely,
o q . f
oy Warhingben. '
Terry Washington, Investigator Meubens of the Board

Linda Roands, PhD, FNY, RN

Galveston, Pregident
Deborah Bell, CLU, ChFC istla Benion, MSN, i N s & ;,
e, CLL Krist me'tlh: RN hmﬂbﬂ;‘:l’ BA  Tow %mf;z:{ﬂ, RN Sheri le}?é:?. SPHR  Marilyn Dsluv;}mhkﬂ, MPA 1

Bixnca Resa Gardo, PhD, RN Richard Gibbs, LVN  Kathy Lastor-t5orn, LVN  Josefius Lajow, Faiy, RN Bevertey N Mery b MEG
Corpus Christl Mesquite Granbury Et F':w' ’ J::y?nw“ el Jg;&:})g;:w
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} TRANEMISSION VERIFTCATION REPCRT
] I ~ Attachment B
TIME ; 12/03/201% 18:50
MNAME  ; BMNE

FAX 1 6103855878
TEL  + E123956857
SER. # : BROM3JGE2575

DaTE, TIME 12/83 18:80

Fax NO. /NSHE 915128544228
DURATION gg:08: 17
FAGE (S} a1
REGLET 0K
MODE STAHNDARD

ECH

: o E o WT “_,. -
s Texos Bosrd of Nussing -
et s S U Lt B : i i ¢ . = r wowsw sy

~ 335 Gusdabsos Struet, S 5460, Aostin, Teaag 7670
June 14,2610 Phones (912) 305 Frx: (512 S05-7401  weibon Stmie. BLu3

Kathorine A Thomss, BN, BN
Rapeatdve Bireator

County Clark

Austin, Texas 78701

Pax: {512) 854-4220

RE:  Judith Griffin Coleman Eumh Coieman'
Judith Geyle Coleman Tudith Gayle Griffin
Judith G. Coleman
Date of Birth: §2/28/1855 MHame:
Arrest Dats:  01/16/1983 Agency I
Gffenge Date: Cavse #:

Offensse: DRIVING UNDER INFLUENCE LIQUOR

Dy Sis/Madam:

Please provide this Agency with cestifted copies of the sbove-referenced indi_vidua}"s Comgiaim;
Information or Indictment, Judgment of Conviction, Sentence, Ordet of ?r&%;giﬂn, Probation
Revocation Otder (if applicable), and Dismissal ox Discharge (if applicable} inﬂmeabma—rsfemm%a
Case(s). .
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Attachment B
- ) __Texas Board of w
Twoe 14,2010 hous BT o G AL wombonessnas
Katherlne &, Thowss, MN, RN
Exeontive Divector
County Clerk
Austin, Texas 78701
Vax: (512) 854-4220
EE:  Judith Griffin Colemen, Tudith Colemarn
Judith Gayle Colentan Judith Geyle Griffin
Tudith G. Coleman
Date of Birth: 12/25/1955 : Name:
Arrest Date:  01/16/1983 : Agency I
Qffense Date: Cange #:

Offense: DRIVING UNDER INFLUENCE LIQUOR

Diear Sic/Madam:

Please provide this Agency with certifted copies of the aboveseferenced individual’s Complaint,

Information or Indictment, Judgment of Convigtion, Senience, of Probution, Probation

Revocation Order (if applicable), and Dismissal ox Discharge (it spplicahie) inthesbovereferanced
- Case(s)-

Since our office is a State Regulatory Agency, it has been customary for your office to waiveany
required copy fees. However, if it isecessary ¢o charge any foe(s), please submit your bill and
provide your State Vendor Idemsificotion of Federal Identification Nurgbsr to assist s in the
reimbursement process.

All doeurnents can be sent to: Texas Board of Nursing, Attention: Terty Washington, lavestigator,
Enforcement Division, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

Tf you should have guestions, please contact me directly at (§12)305-6852.
Thank you for your assistance and pronapt regpouse.

Sincerely, _
‘7"”‘?‘ Woshinglon
“Tetry Washington, Investgalor

Eéndi Rounch, P, B, wers
Golveszon, Pradleent

fickhourah Bof, QT0, CAFC  MOlUB Bowfoa. DISN, RN Petrlale Clopp, B4 Ty
N it ! ;s c ‘:]:;I. :mﬂm.nu Mmhm.m ummmurns&m,m»\

Tanes mos FABL RN Pohad Glbds EVN' Koty Lendenforn TUN  Jasefing Giyan, PO, RN Divoriey Joen Netal, Mury
Coepra 8 gegulee Qranburey BIPoes g -t o e 3




Attachment B

Texas Board of Nursing

- ) 333 Guadaiupe Stree, See. 5-450, Austin, Texns 78701
June 14, 2010 Phone: (512 30S-7400  Fax: (512) 305-7401 worwbon.swte.iz,05

Knatherine A. Thowmas, MN, RN
Executive Director
County Clerk
San Angelo, TX 76903
Fax: 325-659-3251

RE: Judith Griffin Coleman Judith Coleman
Judith Gayle Coleman . Judith Gayle Griffin
Judith G. Coleman

Date of Birth: 12/25/1955 ' Name:
Arrest Date:  11/06/1981 Agency ID:
Offense Date: Cause #:

Offense: PROPERTY CRIMES-FRAUD REMOVAL OF PRINTED MATERIAL

bzal' Sir/Madam:

Please provide this Agency with certified copies of the above-referenced individual’s Complaint,
Information or Indictment, Judgment of Conviction, Sentence, Order of Probation, Probation
Revocation Order (if applicable), and Dismissal or Discharge (if applicable) in the above-referenced
Case(s).

Since our office is a State Regulatory Agency, it has been customary for your office to waive any
required copy fees. Howevet, if it is necessary to charge any fee(s), please submit your bill and
provide your State Vendor Identification or Federal Identification Number to assist us in the
reimbursement process.

All documents can be sent to: Texas Board of Nursing, Attention: Terry Washington, Investigator,
Enforcement Division, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

If you should have questions, please contact me directly at (512)305-6852.
Thank you for your assistance and prompt response.

Sincerely,
3 a4 [, i
Jovy Washinglon

Terry Washingfon, Investigator Members of the Board
Linda Rounds, Pap, FNP, RN
Galveston, President
Deborsl Belf, CLU, CbFC  Kristin Bentan, X, Patvicia Clapp, y
elt. Cl.t rintin Anﬁ‘t‘inm RN Aty qu::p na ‘[‘ammnf;l;n%mﬂ. RN  Sherd G“'ﬁ?ﬁ,”f’ SPHR  Macityn %auﬁ}nr.sghm MPA 4

Bianes Basa Garelo, PAD, RN Rivherd Gitibs, LVN  Kathy Leader-Horn, LVN  Josefing Luajan, LD, RN Beveriey Jean Nutal
Corpuys Coreti Mesqnﬁw Gracbary E!lﬂno' * ¥ el;:yn WEVN . My Jg:g‘?‘g\:?'mu
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TRANSMIZSION VERIFICATION REPUORT

z

g Attachment B
TIME : 12/83/26189 18:81
NAME ¢ BNE

FAX ¢ B123958687d
TEL o 5173856857
SER. # ; BROHSJIR257H

DATE, TIME 12/83 16:81
Far NO. /NaME ©13256593281
HURQTIGN 9. 80 28
PaGE(S) Gl

HFWﬁ.' UK

MODE ’ . JTANDQRD

D T o A N Ayt e A e i s

¥y 14 0 Teew
Ang ia, U 16 ?hwc 1 12’.3’% ’40& Figer: f'ﬂm} 3601 w&.':;rm ETeS Rt
Katharine & Thomps, MY, B
Emax&wrkamwv

County Clerk

Sen Angelo, TX 76903 .

Fax; 325-65%.3251

RE: Judith Goiffin Coleman Tudith Coleman
Judith Gayle Coleman Judith Gayle Griffin
Tudith G. Coleman
Date of Birthy: 12/25/1954 Nama:
Arrest Date:  11/06/1981 Agericy T
Offense Date: Cause #:

Offense: PROPERTY CRIMES-FRAUL REMOVAL OF PRINTED MATERIAL

Drear Sir/ldadam;

Piease provide this Agency with cetiified uopies of the above-referenced mdividual’s Complaing,
Information or Tadictraent, Judgment of Conviction, Sentence, Order of Probaion, Probation
Revocation Order (if applisable), and Dismissal or Discherge (if applicable) in the above-raferenced

Cage{s}.




Attachment C

- Disciplinary Sanctions for Lying and Falsification

The Texas Board of Nursing (Board}, in keeping with its mission to protect the public heaith,
safety, and welfare, believes it is important to take a strong position regarding the licensure
of individuals who have engaged in deception in the provision of health care, This
deceptionincludes falsifying documents related to patient care, falsifying documents related
to employment, and falsifying documents retated to licensure. The Boardis also concerned
about persons who have been convicted of a crime involving deception to the extent that
such conduct may affect the ability to safely care for patients.

The Board's. position applies to all nurse license holders and applicants for licensure,

The Board adopts the following assumptions as the basis for its position:

1.
2.

Patients* under the care of a nurse are vulnerable by virtue of illness or injury, and
the dependent naturs of tha nurse-patient retationship.

Parsons who are especially vulnerable include the elderly, children, the mentally ill,
sedated and anesthetized patients, those whose mental or cognitive ability is
compromised and patients who are disabled or immobilized.

Critical care, pediatric, and geriatric patients are particularly vulnerable given the
level of vigitance damanded under the circumstances of their health condition.
Nurses are freguently in situations where they must report patient condition, record
objective/subjective information, provide patients with information, and report errors
in the nurse’s own practice or conduct.

Honesty, accuracy and integrity are personal traits valued by the nursing profession,
and considered imperative for the provision of safe and effective nursing care
(Section 213.27 of 22 Texas Administrative Code).

Patients have the right to expect that the nurse will always accurately report patient
conditions, signs and symptoms, and the care the nurse provided.

The Board considers the following behaviors important in evaluating whether an individual
possesses the integrity and honesty to practice nursing:

1.

Falsification of documents regarding patient care, incomplete orinaccurate

. documentation of patient care, failure to provide the care documentead, or other acts

of deception raise serious concems whether the nurse will continue such behavior
and jeopardize the effectiveness of patient care in the future.

Falsification of employment applications and failing to answer specific questions that
would have affected the decision to employ, ceriify, or otherwise utilize a nurse
raises concerns about a nurse’s propensity to lie and whether the nurse possesses
the qualities of honesty and integrity (Sections 217.12(6)(H), (6)(1), and 213.27 of
22 Texas Administrative Code).

Falsification of an application for licensure to the Board raises concerns about the
person's propensity to lie, and the likelihcod that such conduct will continue in the
practice of nursing.
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4. A conviction or judicial order involving a crime of lying or falsification raises concern
that the person may engage in similar conduct while practicing nursing and place
patients af risk.

* The terms “resident” or “client” are often substituted for the term “patient” in health care
facilities. For the purposes of this document “patient” includes all of these terms.

Crimes Related fo Lying and Falsification

The Board may rely solely on the conviction of a crime or probation for a crime, with or
without an adjudication of guilt, to deny, suspend, or revcke a license. A crime involving
dishonesty is a crime of moral turpitude. Reliance on judicial orders is designed to avoid
subsequent collateral attacks by nurses when the nurse has already been convicted or has
admitted to the criminal conduct.

The Board has adopted a policy an fraud, theft, and deception that, in part, addresses the
issues of lying and falsification. The crime of lying or falsification is a concern to the Board
if the conduct involved defrauding a vuinerable person; if the occurrence was within a short
period of time prior to the application for initial licensure; if there is a demonstration of a
pattern of lying or faisification; or if the act was cbviously premeditated and the individual
demonstrates a lack of insight or remorse related to the conduct. The presence of these
factors is evidence to the Board that the same behavior is likely to be repeated towards
patients and may place their well-being at risk. Crimes involving lying and falsification will
be evaluated on an individual basis considering the above factors.

it should be noted that if a nurse is imprisoned following a felony conviction, felony
community supervision revocation, revocation of parole, or revocation of mandatory
supervision for a crime involving lying or falsification, the Board shall revoke the nurse’s
flicense, regardiess of the conduct associated with or the circumstances surrounding the
crime, Chapter 53 of the Texas Occupations Code and 22 Texas Administrative Code §
213.28 governs the consequences of criminal convictions and requires revocation of a
nurse’s license if there is imprisonment as stated above. Section 213.27 of 22 Texas
Administrative Code is also applicable to criminal conduct.

Lying on or Falsification of Licensing Documents to the Board

Each licensure form or document, whether it is an initial application, application by
endorsement, or a renewal application, contains questions that requirs a “yes’ or "'no”
answer. These forms contain several questions that might affect the ability of an individuat -
to function safely as a nurse. In addition, the Board asks the applicant, petitioner, or
licensee to provide information to determine if he/she mests the practice requirements for
nursing licensure. Answers to these questions are used by the Board to determine the
applicant's fitness for initial licensure/recognition in regards to conviction history, physical
or mental condition, chemical dependency, and eligibitity to renew licensure or gain initial
licensure/recognition by endorsement related to meeting the continuing education (CE)and
practice requirements. The Board can understand that.an applicant may mark a "yes” or
"no” answer in error, or misunderstand the question being asked. The Board believes,
however, that supplying false information in regards to eligibliity requirements for licensure
is a serious matter, not only because of the lying or faisification itself, but because those

2
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false answers would allow an otherwise disqualified applicant to be licensed. Proof of
falsification on initial licensure is enough to establish the Board's right fo revocation or
denial of licensure. it should not be the Board's burden to answer .or overcome

Respondent's claims of.current character or current practice once it is established an.

applicant or petitioner has knowingly falsified information upon which licensure was based.
If Respondent believes he/she has good professional character, they should be required
to start the appilication process over anew under non-deceptive means without the benefit
of consideration of the intervening practice as a nurse.

The Board also asks questions on its applications for licensure to verify the individuat's
identity and provide the Board with demographic information. Falsification of that
information is considered serious by the Board, but not as critical as information that
directly relates to eligibility for licensure unless the falsification of this information was
intended to hide relevant background information of the applicant.

Each case of falsifying an application for licensure wili be considered on an individual basis.
The investigative process will be used to determine whether the question was answered
in error, misunderstood, or purposely answered faisely to deceive the Board. Intentional
falsification may result in denial of licensure or revocation of a license. The Board may
show feniency towards an appficant for initial ficensure because that person may be more
likely to misunderstand the questions on the application. The Board believes that an
applicant for renewal of licensure should understand the questions and the importance of
answering them honestly. A pattern of falsification of information on an appfication for
licensure will not be tolerated and is grounds for revocation.

Failure to cooperate during the course of a Board investigation by supplying faise
documents or failing to disclose information is grounds for denial or revocation of the
license. Reckless disregard for the Nursing Practice Act, the Board’s rules and regulations,
andfor a Board Order is also grounds for denial or revocation and will require at a minimurm,
the impaosition of a punitive fine in addition to other stipulations.

Nurse Imposter

The Board has no jurisdiction over a person who does not have a license to practice
nursing in the State of Texas yet holds him or herself out to be a nurse. The Board does
have jurisdiction over an individual who has a nursing license or has had one in the past
and represents him or herself as licensed for a broader scope of practice, e.g., LVNitoRN,
RN to APN. The Board has no tolerance for any form of impostering and will impose the
maximum dollar amount of fine allowed under Board rules and may impose a disciplinary
sanction. The following factors will be considered in deliberating the level of discipline from
remedial education with fine through revocation: intent, potential or actual harm to patients,
length of time as an imposter, and insight/ramorse.

The Board believes that employers of nurses should verify licensure utilizing the Board's
website and thereby avoid hiring a nurse imposter or allowing a nurse fo practice beyond
his/er scope. The Board may impose a disciplinary sanction to the nurse employer found
responsible for hiring a nurse imposter.

s
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Lying or Falsification within the Practice of Nursing

The safe and effective practice of nursing as a licensed vocational nurse, registered nurse,
or advanced practice nurse requires integrity, accuracy, and honesty in the provision of
nursing care, including:

performing nursing assessments;

applying the nursing process;

reparting changes in patient condition:

acknowledging errors in practice and reporting them promptly;
accurate charting and reporting, whether verbal or written:
implementing care as orderead; _

compliance with all laws and rules affecting the practice of nursing; and
compliance with minimum nursing standards,

o ¢ 4 » 8 & s &

Failure to be accurate and honest while providing patient care and keeping accurate
records related to care, is potentially harmful to the overall care patients receive because
nurses who provide subsequent care do not have a complete and accurate picture of the
client’s care andfor condition.

Each case of lying and falsification will be considered on an individual basis. The Board will
consider the following factors:

actual harm to the patient as a result of the lying or falsification:;
the potential for harm to patients;

the past performance record of the nurse;

prior complaints;

accountability for the act of falsification;

insight;

remarse; and

other mitigating or aggravating factors.

L) L d * * ° - 9. L]

The Board will also consider whether or not the nurse was unduly influenced by a more
experienced or supervising licensed nurse {o falsify patient records or care, in which cass
that nurse's conduct will be investigated by the Board. The investigative process will be
used as an opportunity to educate and reinforce acceptable standards of care. Disciplinary
sanctions may range from remedial education with fine to revocation. The leva! of sanction
may be directly proportionate to the harm caused to the patient. If a nurse falsifies, alters,
fabricates, back-dates records, or any other form of lying in the home health setting, the
nurse will be sanctioned with stipulations, and fined. During the stipulation period, home
health and any other form of indspendent employment settings will be prohibited.
Supervision in home health wili be required where circumstances do not warrant removal
from that practice setting.

Lying/Falsification to an Employer, Nursing Education Program, or other Nursing
Training Program

The Board believes that falsification of an application to an employer, school of nursing, or
other nursing training program is generally the responsibifity of the employer, schoot, or

4
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training program fo resolve, unless the falsification involves misrepresentation of
credentials, competencies or work experience. Misrepresentation of credentials to an
employer will be investigated and viewed by the Board in the same way that lying or
falsification within the practice is viswed. A student nurse who falsifies patient records or
engages in other dishanesty in patient care gives the Board reason to suspact that he or
she will continue the same dishonest acts after licensure. If the Board is made aware of
acts committed as a student, an investigation wilt be conducted once the student makes
application for licensure. The Board will consider the same factors as described above for
lying and falsification within the practice of nursing.

Petition for Reconsideration or Reinstatement of License

A person who has been denied licensure, or whose license has been surrendered,
suspended, or revoked has the right to petition the Board for reconsideration or
reinstatement. The burden of proof that the ‘person no longer poses a danger for
deception, lying or falsification regarding patient care, record keeping related to nursing
practice, or other acts of deception remains with the petitioner.

{Portions of this policy adapted from the Oregon Board of Nursing Policy, 1999, with additions, deletions, snd
modifications.)

Approved and adopted on July 26, 2002, modified on April 23, 2004 and January 18, 2008 {based on
recommendations adopted by the Eligibility and Disciplinary Task Fbrce on November 30, 2007).
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DOCKET NG, 567-12-5108

IN THE MATTER OF 8

PERMANENT CERTIFICATE §  BEFORE THE TEXAS STATE

Numair 581914 §

ISSUED TO JUMTH GRIFFIN COLEMAN, §  OFPICE OF ADMINISTRATIVE HEARINGS
RESPONDENT &

RESPONDENT'S EXCEPTIONS TO THE PROPOSAL FOR DECISI

To THE HONORABLE ADMINISTRATIVE LAW JUDGE:

NOW COMES Respondent, Judith Griffin Coleman, pursuant o 1 TEXAS ADMINISTRATIVE
CoDE §155.505, and files these Exceptions to ihe Proposal for Decision, and shows the Court:

EXCEPTIONS

A Conciusion of Law Not Contained in the Proposal for Decision: Respondent excepts to the
failure of the ALJ to include a Conclusion of Law related to Charge I in the Formal Charges
brought by the Texas Board of Nursing. In the PFD, the ALJ asserted several Findings of fact
related to Charge I, most notably Finding of Fact No. (11) Eleven, which reads *Staff did not
establish that Respondent provided faise or deceitful information to the Board in her answer to
Question No. 10 on her 1992 reistration application.”’ A Conclusion of Law, supported by
these Findings of Fact, should have been part of the Proposal for Decision. Respondent
respectfully requests that the ALJ add an additional Conclusion of Law to read as follows:
“Based on the Findings of Fact No. 8-11, Respondent did not violate 22 Tex. ADMIN. CODE
§217013(15)(eff. date 9/1/1991) or TeX. REV. C1v. STAT. ART. 4525(2)(2)&(9)(eff. date
9/1/1991) as charged in Charge 1.” '

Discussion Section (D}(2} — Charge 2: Criminal Condact involving Fraud or Theft:
Respondent excepts to the Administrative Law Judge’s (*ALT") analysis of the law surrounding
Charge II. The facts, as recited by the ALJ, are not in dispute. Respondent has admitted that she
entered a Pre-Trial Diversion Agreement with the United States Attorney's Office for the

Nortthern District of Texas on March 4, 2009 in response to an aliegation of Theft of Government

* roposal for Decision (“PFD"), at 14,

1109COL_Motion for Summary Disposition_20120820 ' Page 1 of 10
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complete certain conditions s required by the prusecutor and then the prosecutor uses their
discretion to dismiss the case in the same manner as cases are dismissed for other reasons, such

as lack of evidence.

More recently, differences between the ways Texas counties may assess fees (0
participants in pretrial intervention programs were examined by the Texas Attorney General in
an opinion refated to fees charged by Community Supervision departments.’ In the opinion, the
Attorney General discusses the statutory provisions that have created pretrial intervention
programs undet TEX. Gov'1 CODE § 76.011(a), which authorizes Community Supervision
departments 10 “operate programs for the supervision and rehabilitation of persons in pretrial
infervention programs, . . .."* The Atlorney General notes that there are several references to
pretrial intervention and pretrial diversion in the statutes, but that Chapter 76 of the Government
Code does not provide a definition of either term.” The Attorney General goes on to assert that
these terms to not refer to a “placement of a defendant by a court under a continuum of programs
and sanctions, with conditions imposed by the court,” which is'the definition of community
supervision under Texas law.'® The Attorney General follows by citing the Fisher case, cited
above, concluding that “community supervision and pretrial intervention involve difierent

classes of people. "

The Respondent’s pre-trial diversion agreement was a result of charges brought under
federal law, not Texas law, but the legal effects of pre-trial diversion are substantially the same
as under Texas law. Federal pre-trial diversion is authorized under the Pre-Trial Services Act of

1982." Any Pre-Trial Diversion program is a result of an agreement between the Pre-Trial

" Tex. Att'y Gen. Op. No. GA-0114 {2003}, at 1,
“id. at 2.
* i,

id., citing the definition of “community supervision” from Tex. Cope CRim PrOC. Art. 42.12, §2 [Vernon Supp.
2003).

" Tex. Att'y Gen. Op. No. GA-0114 , at 2.

7 18 U.S.C. § 3152, et. seq.

1109COU_Motion for Summary Disposition_20120820 Page 3 of 10
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Services division of the Federal Courts and the United States Attorney for each district.” The
rules governing the Pre-Trial Diversion progrars are contained in the United States Attorney
Resources Manual, including the statement that “{1fhe U.S. Atomey will formally decline

" Thus, when the

prosecution upen satisfactory completion of program requirements.
Respondent completes the pre-trial diversion agreement, the charges are dismissed, which is the

same result as in a Texas pre-trial diversion agreement.

The Board's rules also authorize disciplinary action for “deferred disposition™ refated to
crimes of moral turpitude. And in the hearing {and in the motion for pariial summary disposition
filed prior to the hearing by the Respondent), Staff argued that this included matters that result in
a Pre-trial diversion agreement.'® However, Staff can point to no statutory or case law supporting
this contention. A search of Texas case law finds no reference to any agreements before trial

within the references o “deferred disposition.”"

Finally, the ALJ mistakes the effect of a failure to meet the terms of 4 pre-trial diversion
agreement compared to the effect of a failure to meet the terms of probation, either regular ar
deferred adjudication. The ALJ rightfully describes the effect of a failure to meet the terms of a
pre-trial diversion agreement, namely that the Respondent could be prosecuted for theft of
government property.” However, as the Court pointed out in the Fisher case, proceeding against

a person on probation is a different procedure:

¥ § 3154 {10).

Y 1.8, Attorney’s Criminal Resource Manual {USAM] title 9 § 712, avallable ot
http://www justice.gov/usao/eousa/foia_reading_room/usam/titled/crm00712.him.

 Record, at 1:07:40.

18 Respondent’s counse! searched for the term “deferred disposition” on the Casemaker 2.2 databases maintained
for memhers of the State Bar of Texas. A total of 11 cases were returned and it appears that 10 of the 11 cases are
regarding alther juvenile criminal matters or deferred adjudications. The anly matier that appears related (o

- administrative law matters is the case, Sanchez v. Texas State Boord of Medical Examiners, 229 §.W.3d 498
(Tex.App.—Austin 2007]. The only reference in this case to “deferred disposition” is reference to the Medical
Practice Act provisions that correspond to the Nursing Practice Act provisions.

7 pED, 8t 12,

1108COLI_Motion for Summary Disposition_20120820 Page 4 of 10



Fm:Law OFFice of Marc Meyer, PLLC  To:State OFFice of Rduinistrative Hearings: Docket (15123222861) 16:22 08/20/12 EST Pg 5-10

A trial court which hears a motion to proceed to final adjudication or 10 revoke
probation is asked to find a violation of one of the terms of probation. If the
defendant fails to comply with the pre-trial diversion agreement, the trial court is
not asked to find a violation of the agreement. That court, or the éjury, is asked to
find that the defendani committed the original charged offense.’

If the Respondent had pled to the charges and received probation or the federal equivalent of
deferred adjudication, then the Respondent would have not been adjudicated on the original

action, but on a secondary viplation of a probation viclation.

Based on the foregoing arguments, Respondent asserts that in the Proposal for Decision,
the ALJ mischaracterized the Respondent’s Pre-trial diversion agreement as a form of probation,
when, as a matler of law, a Pre-triat diversfon agreement is not a form of probation. The effect of
a Pre-trial diversion is (o delay the dismissal of charges until 2 party completes certain
requirements. In final effect, a Pre-trial diversion agreement simply ends in a dismissal of the
charges against the Respondent. Therefore, Respondent respectfully requests that the ALJ
withdraw Discussion section (D)(2) and replace it with a Discussion reflecting the foregoing

arguments.

Finding of Fact No. (14) Fourteen: Respondent excepts to Finding of Fact No. (14) Fourteen as
irrelevant. As noted in Conclusion of Law No. (4) Four, Staff has the burden of proof by
Preponderance of Evidence pursuant to J TEX. ADMIN. CODE § 155.427." It is a simple matter of
law whether or not the Pre-trial diversion agreement triggers the authorily of the Board of
Nursing to discipline the license of the Respandent. Based on the foregoing arguments related to
Discussion section (D)(2), supra, Respondent asseris that if she is found to have not engaged in
unprofessional conduct, then the presence or absence of mitigating evidence is a moot point and
therefore irrelevant. In the aliernative, if the ALI does not accept the argument regarding
Discussion section (D)(2), supra, then the fact the Respondent did not provide any evidence
regarding mitigating factors is also irrelevant. Therefore, Respondent respectfully requests that
the ALJ withdraw Finding of Fact No. (14) Fourteen.

' Fisher, 832 5.W.2d at 644.

* pFD, at 15,
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Conclusion of Law No. (5) Five: Respondent excepts to Conclusion of Law No. (5) Five as not
the proper Conclusion to be drawn from the Findings of Fact and Conclusions of Law. As noted
in Conclusion of Law No. {4) Four, Staff has the burden of proof by Preponderance of Evidence
pursuant 1o 1 TEX. ADMIN. CoDE § 155.427. In Charge II, staff pled violations of TEXAS
OccupATIONS CODE § 301.452(b)(3) & (10) and 22 Tex. ApMIN CODE § 217.12(13). Because
Staff has the burden of proof, Staff must provide evidence of violations of these sections to
sustain this conclusion of law and based on the foregoing argument related to Discussion section

(d)(2), Staff has failed 1o do so and this conclusion of law must be withdrawn.

While the ALJ does not reference TEX. Occ. CODE § 301.452(b)(3) in Conclusion of Law
No. (5) Five, it is clear that a violation of this section would lead to disciplinary action somehow

if violated. Section (b)(3) reads as follows:

(b) A person is subject to denial of a license or to disciplinary action under this
subchapter for: . . . (3) a conviction for, or placement on deferred adjudication
community supervision or deferred disposition for, a felony or for a misdemeanor
involving moral turpitude;

However, based on the arguments made supra, Respondent asserts her Pre-trial diversion
agreement does not fall within the parameters of Section (b)(3) as it is not a conviction nor is it
placement on deferred adjudication community supervision or deferred disposition. Therefore,
Respondent did not violate Tex. Occ, CODE § 307 452(b)(3) when she entered into the Pre-trial

diversion agreement,

The AL} also does reference TEX. Occ. CODE § 301.452(b)(10) in Conclusion of Law No.
{5) Five, but in order to sustain a violation under this section, Staff nust provide evidence of a
violation of unprofessional conduct rules contained in 22 TEX. ADMIN CoDE § 217.12.% [n this
matter, staff pled a violation of Rules section 217.12(13) of the unprofessional conduct rules,

which reads as follows:

* TEx. Occ. CooE § 301.452{b){10) reads as follows:

[b} A person is subject te dental of 2 license ar to disciplinary action under this subchapter for: . . . (10}
unprofessional or dishonorable conduct that, in the board’s opinion, is likely to deceive, defraud, or injure
a patient or the pubtic;

1109COU_Motion for Summary Dispesition_20120820 Page 6 of 10
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(13) Criminal Conduct--including, but niot fimited to, conviction or probation, with or
without an adjndication of guilt, or receipt of & judicial order involving a crime or
criminal behavior or cenduct that could affect the practice of nursing.

While this section does not track the language of the Nursing Practice Act exactly, this rule isa
restatement of TEX. OCC. CODE § 301.452(b)(3). For the ALJ 1o find a violation under this
section of the Board's rules, the ALJ would need to find that the Respondent was 1) convicted,
2) placed on probation of some form, with or without the adjudication of guilt, or 3) received 4

- judicial order involving criminal behavior or conduct related to nutsing. As discussed supra in
relation {o Discussion section (D)2), Rcspo;sdent was neither convicted nor placed on any form

of probation when she agreed to the Pre-trial diversion agreement.

Also discussed supra was the nature of the Pre-trial diversion agreement - since a Pre-
trial diversion agreement is befween a party charged with 2 crime and the prosecutor and occurs
without the involvement of a judge, it may not be characterized as a judicial order involving a
crime or criminal behavior, Since there can be no finding that the Respondent viofated section
217.12(13), there can also be no finding that the Respondent violated Tex. Occ. CObE §
301.452(b)(10). Therefore, the Respondent respectfully requests that the ALJ withdraw
Conclusion of Law No. (5) Five.

Conclusion of Law No. (7) Seven: Respondent excepts to Conclusion of Law No. {7) Seven as
not a proper Conclusion to be drawn from the Findings of Fact and Conclusions of Law. In the
PFD, the ALJ clearly finds that the Respondent did not violate the Nursing Practice Act in 1992
as alleged in Charge 1.2 Pursuant to the argunents and discussion above, Respondents has
requested that the AL} make changes the PFD that, in effect, find that the Respondent did not
violate the Nursing Practice Act in 2009 as alleged in Charge II. The effect of making these
changes would clear the Respondent of these charges and would not support the imposition of
disciplinary action against the Respondent by the Board of Nursing. Theretore, Respondent

tespectfully requests that the ALJ withdraw Conclusion of Law No. (7) Seven.

Finding of Fact No. (15) Fifteen: Respondent excepts to Finding of Fact No. (15) Fifteen,

™ PED, at 11. Also see Finding of Fact No. {11) Eleven. PFO, 2t 14,
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which contains an assessment of administrative costs in the amount of $130.80.” Respondent
does not dispute that the Board may attempt to recover administrative costs pursuant to TEX.
Occ. Copk §301.461. However, Respondent asserts that certain costs assessed are inappropriate,
no supported by the evidence presented or not authorized by statute or rule. In order for the
Board to recover administrative costs, the ALJ must find that the Respondent was in violation of
the Nursing Practice Act. However, if the ALT upholds these exceptions and does not find a
violation of the Nursing Practice Act, then the Respondent should nof be assessed the costs of the
hearing. Therefore, Respondent respectfully requests the AL) withdraw Finding of Fact No. (15)
Fifteen.

Notwithstanding any ruling on the previous exceptions, the Respondent generally excepts
to the imposition of 100% of the administrative costs in this matter. Initially, there were two
charges conlained in the Formal Charges. [n the Proposal for Decision, Respondent was found to
have not violated the Nursing Practice Act with regards to Charge I as contained in the Formal

" Charges.” Therefore, if Respondent was only found to have violated the Nursing Practice Act in
one of the two charges, or 50% of the matters brought in the hearing. Therefore it would be the
equitable resolution to this matter for the Respondent to be Hable for no more than 50% of the

administrative costs taxed in this matier.

Recommendation for Sanction: Respondent excepts to the Recommendation of the AL, which
recommended Revocation of the Respondent’s nursing license.” The Respondent has argued,
supra, that the Pre-trial diversion is not the same as probation and that Finding of Fact No. (14)
Fourteen and Conclusion of Law No. (5) Five should be withdrawn or replaced. If the ALJ finds
that these exceptions should be granted, then the Recommendation is no longer supported by a
preponderance of the evidence. Therefore, if the ALJ withdraws Finding of Fact No. (14)
Fourteen and Conclusion of Law No. (5), then the ALJ should also withdraw the
Recommendation and replace it with a recommendation that no action be taken against

Respondent’s nursing license and that no costs be assessed against the Respondent.

2 (g, at 15.
Hd., at 14.

* 19, at 15-16.
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PRAYER
Respondent, Judith Griffin Coleman prays that the honorable Administrative Law Judge:

I. Issue a Conclusion of Law for Charge [ to read as follows: “Based on the Findings of
Fact No. 8-11, Respondent did not violate 22 TEX. ApMIN CODE §217.13(15)(eff. date
9/1/1991) or TEX. REV. Civ. STAT. ART. 4525(a){2)&(9)(eff. date 9/1/1991) as charged in
Charge L™;

2. Withdraw Discussion section (D)(2), to be replaced with a new section (D)(2) reflecting

the arguments comtained herein;

il

Withdraw Finding of Fact No. (14) Fourteer;
4. Withdraw Conclusion of Law No. (5) Five;
5. Withdraw Conclusion of Law No. (7} Seven;

6. Issue a Conclusion of Law related to Charge 1 to read as follows: “Based on the Findings
of Fact No. 12-13, Respondent did not violate Tex. Occ. Copg § 301.452(b)(3) & (10) or
22 Tex. ADMIN Cobk §217.12(13) as charged in Charge 1.7

7. Withdraw Finding of Fact No. (15);

8. Withdraw the Recommendation, to be replaced with a new Recommendation that
proposes no action be taken against Respondents nursing license and that no costs be

assessed against the Respondent; AND

9. Propose to the Texas Board of Nursing in a Decision all relief at law or in equity to which

Respondent is entitled.

THIS SPACE INTENTIONALLY LEFT BLANK
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Respectfully submitted,
By, ___/

Marc M. Meyer

Texas Bar No. 24070266

33300 Egypt Lane, Suite B200

Magnolia, TX 77354

Tel. (281) 259-7575

Fax. (866) 839-6920

Attomney for Respondent Judith Griffin Coleman

CERTIFICATE OF SERVICE

This is to ceriify that on the 20" day of August, 2012, a tue and eorrect copy of the
above and foregoing document was served on the following individual(s) at the location(s) and in
the manner indicated below:

Docketing Division

State Office of Administrative Hearings
William P. Clements Building

300 W. 15" Street, Suite 504

Austin, TX 78701-1649

VIA FACSIMILE AT 512-322-2061

Nikki Hopkins, Assistant General Counsel
Texas Board of Nursing

333 Guadalupe, Suite 3-460

Austin, TX 78701

VIA FASCIMILE AT 512-305-8101
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DOCKET NUMBER 507-12-5105

TEXAS BOARD OF NURSING, & BEFORE THE STATE OFFICE
Petitioner §
§
V. § OF
8
JUDITH GRIFFIN COLEMAN, §
Respondent § ADMINISTRATIVE HEARINGS
STAFY’S REPLY TO

RESPONDENT’S EXCEPTIONS TO THE PROPOSAL FOR DECISION

COMES NOW, Staff of the Texas Board of Nursing, and files its Reply to Respondent’s
Exceptions to the Proposal for Decision issued in this matter on August 3, 2012, and would state

as follows:

I. Formal Charge 1L

Respondent mischaracterizes Attorney General Opinion No. GA-0114 and the court’s
holding in Fisher v. State, 832 S.W.2d 641 (Tex. App.—Corpus Christi 1992). Neither opinion
relates to a determination of whether the underlying criminal conduct resulting in a pretrial
diversion agreement is sanctionable conduct for purposes of licensure.

Attorney General Opinion No. GA-0114 opines on whether a county supervision and
corrections depariment may assess a fee to a participant in a pretrial intervention program. The
county wished to establish a fee of $25 to $40 for pretrial diversion partici;ﬁants, in addition to
the fee specifically authorized for pretrial intervention programs under TEX. CODE CRIM. PROC.
§102.012. The county sought to authorize the additional fee under TeX. GOV'T CODE §76.015,
which applies to participants in court-ordered supervision programs. The court’s differentiation
between pretrial diversion and community supervision or probation was made because pretrial
intervention participation fees are specifically authorized under TEX. CODE CrRIM. PRrOC.
§102.012, but not TEX. Gov’T CODE §76.015, which was intended to apply only to court-ordered
probationers. Respondent quotes the Attorney General as saying “community supervision and

pretrial intervention involve different classes of people,” but this was said in the context of




whether a county had legal authority to impose an additional fee on pretrial diversion
participants. It was not said to imply that the underlying criminal conduct should be viewed
differently by licensing agencies depending on whether a licensee participates in pretrial
diversion rather than court-ordered community supervision, as Respondent implies.

Likewise, Fisher is a bail bond forfeiture case, where a participant in a pretrial diversion
program failed to meet the terms of his pretrial diversion agreement and failed to appear at the

final court setting. In Fisher, the court found that the bail bond service was not discharged from

bail bond liability when the defendant entered into a pretrial diversion agreement with the state,
Other than the cxplanation of how a pretrial diversion program works, which is not in dispute in
this matter, Staff is unsure what insight the Fisher case offers on the instant matter. It 'was cited
in the foregoing Attorney General’s opinion only for its definition of pretrial diversion.
Respondent states repeatedly that pretrial diversion is nof the same as probation or deferred
adjudication. This is not in dispute. However, as the ALJ states in the PFD, conviction, deferred
adjudicaﬁon,‘probation and pretrial diversion are all Sanctionable criminal conduct under the
Board’s statute, rules, and policies. Thus, Staff agrees with the ALJ that pretrial diversion is
anticipated by TEX. Occ. CODE §301.452(b) and the Board’s rules, matrix and policies as a type

of criminal conduct that could and does result in the disciplinary sanction of revocation.
I1. Costs

Respondent’s argument that the costs awarded to the Board in this matter should be
apportioned is not supported by law or evidence. Texas Occupations Code §301.461 provideé
that a person may be assessed costs who is found to have violated Chapter 301 (the Nursing
Practice Act). Section 301.461 does not anticipating doubling the costs if Staff proves that the
allegations in two formal charges are true. Likewise, it makes no sense to apportion the costs by
half if the ALJ finds that Staff proved one out of two formal charges. Staff provided an affidavit
attesting to the actual Board costs in this matter. Those costs, which consist solely of postage,

copy charges, and subpoena services, would have béen the same regardiess of the number of

forma! charges.



1L Prayer

Staff prays that the ALJ disregard Respondent’s exceptions and amend the PFD
consistent with Staff*s Exceptions.

Respectfully submitted,

TEXAS BOARD OF NURSING

Nikki Hopkins
Assistant General Counsel]

State Bar No, 24052269

333 Guadalupe, Tower III, Suite 460
Austin, Texas 78701

P: (512) 305-6879

F: {512)305-8101

CERTIFICATE OF SERVICE
I hereby certify that a true copy of Staff’s Reply to Respondent’s Exceptions was sent on

this, the 23rd day of August, 2012, to Respondent, Judith Griffin Coleman, via Facsimile (866)
839-6920 and mail c/o attorney Marc Meyer, 33300 Egypt Ln., Suite B200, Magnolia, TX

77354-2739. 4
s

Nikki Hopkins, Assistant
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DOCKET NO. 567-12-5105

IN THE MATTER OF § §
PERMANENT CERTIFICATE §  BEFORE THE TEXAS STATE

NuMBER 581914 §

ISSUED TO JUDITH GRIFFIN COLEMAN, §  OFFICE OF ADMINISTRATIVE HEARINGS
RESPONDENT §

RESPONDENT'S REPLY TO STAFF'S
EXCEPTIONS TO THE PROPOSAL I'OR DECISION

To THE HONORABLE ADMINISTRATIVE LAW JUDGK:

NOW COMES Respondenﬂ Fudith Griffin Coleman, pursvant to 1 TEXAS ADMINISTRATIVE
CODE §155.505, and files this Reply to Staff’s Exceptions to the Proposal for Decision, and

shows the Court:

REPLY TO THE EXCEPTIONS

Staff of the Texas Board of Nursing (“Stafl™), in an atterpt to put a nail in the coffin of the
Respondent’s nursing career, excepts to the ALY’s finding of fact and conclusions of law.
Unfortunately for Staff in this matter, the Board has the burden of proof and to prove Formal
Charge One, it must prove that the Respondent did not disclose a matter in 1992 that was
required fo be disclosed in the Respondent’s otiginal Application for Registration by
Examination (“Application™). Staff even stoops to call the Respondent a liar in painting her in

the worst possible light.!

In order to determine if the Respondent was a “liar,” as Staff likes to call her, we must
first determine exactly what the Respondent was required fo disclose in 1992. According to
Application, which Staff asserted is the Respondent’s original application, the wording of
question no. (10) Ten reads as follows: “Have you ever been convicted of a crime other than
minor traffic violations?”? The key to the answer here is the definition of the term “convicted,”
for if the Respondent was not actually convicted of a crime, then Staff has not proven that the

Respondent was dishonest when she filled out the Application.

1 Staff's Exceptions to the Proposal for Decision, at 2.

2 staff’s Exhibit 3, at 1.
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In 1992, the Respondent had two prior interactions with the criminal justice system. The
first brush with the law resulted in a 1981 charge of Fraudulent Removal of a Writing/DWI in
Tom Green County, for which the Respondent was placed on Deferred Adjudication.’ This
matter js not at issue as this was not pled by Staff in the First Amended Formal Charges, The
second brush with the law was the July 1983 charge of DWI, which was pled by Staff and was
found by the ALJ to be true in Finding of Fact No. (8) Eight.* The Respondent pled guilty/nolo
contender to the misdemeanor charge and was placed on probation for 24 months.” As the ALJ
notes in Finding of Fact No. (9) Nine, the Respondent was released from probation in July,
1985.%

There was a significant amount of discussion at the hearing regarding the nature of the
probation associated with the 1983 charge and I won’t rehash that discussion here, except to note
that it was probably discussing the wrong law. In reviewing Staff’s Exhibit 4, it should be noted
that the judgment issued by the Court in Travis County included the following verbiage:

{alnd it further appearing to the Court that the Defendant satisfies the requirements of the
Misdemeanor Probation Law of Texas and that the ends of justice and the best interest of
the public as well as the Defendant will be subserved by suspending imposition of
sentence and placing the Defendant on probation.”

This wording tracks the working of the Misdemeanor Probation Act, which was still in force at

the time of this judgment ®

The term “conviction" was not defined in either the Texas Constifution or the Texas Code

of Criminal Procedure as late as the 1980°s. In 1978, the Court of Criminal Appeals discussed

3 stipufations, No. 3, at 1. See alsc Staff Ex. 6.

* Proposat for Decision, at 14. See aiso Staff Ex. 4.
S PED, at 14,

8 id. See also, Staff Ex. 5,

" StaffEx. 5, at 1.

¥ Tex. Cong Crin. PROC. Art, 42.13 § 3d(a}. This section of the Code of Criminal Procedure was repealed in 1985 by
the iegislature and all aspects of the probation/community supervision system were brought under Tex, Cope Crm.
PROC Art. 42.12.
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the definition of the word “conviction” as it related to a deferred adjudication pursuant to Article
42.12, the Adult Probation Statute in force at the time, holding that “’conviction,’ regardless of
the context in which it is used, always involves an adjudication of guilt.” In McNew, an
appellant was challenged the Constitutionality of Article 42.12, Section 3d, arguing that his
placement on deferred adjudication probation under Section 3d was unconstitutional because he
was never “convicted.”'® While the Court in MeNew found that argument “facially

' the argument was overruled on different grounds.'? What was left, though, was

meritorious,
that a deferred adjudication under Article 42.12 was not a “conviction”, 2 holding that has been

reaffirmed as recently as 2008 by the Court of Criminal Appeals."

While McNew addresses deferred adjudication under Article 42.12, it does not address
the Misdemeanor Probation Law as cited in the 1983 judgment from Travis County. However, in
1980, Attorney General Mark White addressed the issue in relation to the suspension of a
driver’s license in DWI cases.' In this opinion, 2 County Attorney was requesting an opinion if a
defendant who was convicted of misdemeanor DWI and was placed on probation under Article
42.13 had a “final conviction” under the license suspension provisions under the DWI laws of

the time." Without addressing the other sections of Article 42.13, which are not relevant to the

? McNew v. State, 608 S.W.2d 168, 172 (Tex.Crim.App. 1978).
id., at 171. The refevant part of Article 42.12, Section 3d (a}, reads as follows:

"Sec. 3d. (a) When in its opinion the best interest of society and the defendant will be served, the court
may, after receiving a plea of guilty or piea of nolo contendere, hearing the evidence, and finding that it
substantiates the defendant's guilt, defer further proceedings without entering an adjudication of guilt,
and place the defendant on probation on reasonable terms and conditions as the court may require and
for a period as the court may prescribe not to exceed 10 years. However, upon written motion of the
defendant requesting final adjudication filed within 30 days after entering such plea and the deferment of
adjudication, the court shall proceed to final adjudication as in all other cases.

"id.
Pid., at 172,

** Beedy v. State, 250 S.W.3d 107, 114 {{Tex. Crim. App. 2008).
' Op. Tex. ATF'Y GEN. NO. MW-0133 (1980).

©d., at 425,
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discussion of this case, the Attorney General found that if a defendant pleads guilty or nofo
contender under Section 3d(a), there is no final conviction requiring the suspension of the
driver’s license.'S In essence, as the Attorney General pointed out, “[s]ection 3d of new article

42.13 is the same as that in section 3d of article 42.12 in all pertinent respects.”"’

The suggestion that Section 3d(a) of Article 42.13 does not convey a final conviction has
been upheld by the Court of Criminal Appeals as recently as 2010." In Wilson, a defendant pled
guilty to felony DWI, which was enhanced by two prior DW1 “convictions,” resulting in a third-
degree-felony DWI. After the defendant’s probation was revoked, he filed a writ of habeas
corpus, challenging the convictions used to enhance the penalty, which the trial court granted. "
The appeals Court affirmed, finding specifically that the 1983 “conviction™ was a grant of
probation and since the record did not reflect if the probation was revoked, there was not a final
conviction.” The Court of Criminal Appeals upheld the Court of Appeals, noting that “until
Tanuary 1, 1984, a DWI conviction on which the sentence was probated and the probation was

never revoked was not deemed final.”*!

In our case, the Respondent was given probation for a misdemeanor DWI that occurred

prior to 1984, and pursuant to the Misdemeanor Probation Law, the sentence was probated. Two

'® idt., at 428, Section 3d(a} reads as follows:

Section 3d.{a} When In its opinion the best interest of sociaty and the defendant will be served, the court
may, after receiving a plea of guilty or a plea of nolo-contendre, hearing the evidence, and finding that it
substantiates the defendant’s guilt, defer further proceedings without entering an adjudication of guiit
and place the defendant on probation on reasonable terms and conditions as the court may require and
for a period as the court may subscribe not to exceed the maximum period of imprisonment prescribed
for the offense for which the defendant is charged. However, upon written motion of the defendant
requesting final adjudication filed within 30 days after entering such plea and the deferment of
adjudication, the court shall proceed to final adjudication as in all other cases.

id.

*® State v. Wifson, 324 5.W.3d 595 {Tex. Crim. App. 2010}.

** State v. Wilson, 288 S.W.3d 13, 15 (Tex. App.~Houston [1¥ Dist.|, 2008).
®id., at 16.

2! Wifson, 324 S.W.3d, at 599.
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years later, when she completed the requirements of the probation, the order releasing the

defendant from probation reads as follows:

IT IS THEREFORE, CONSIDERED. ORDERED. AND ADJUDGED, that the finding of
guilty heretofore entered in said cause be, and the same is hereby set aside, and that the
complaint and information in said cause be, and the same is hereby dismissed and
stricken from the docket of this Court and that said Defendant herein be, and is hereby

discharged from probation.

A plain reading of this document, as was also argued at the hearing, shows that the Respondent
was discharged from probation, the guilty plea set aside and the charges dismissed. This
language also tracks the language of the other charge that was not at issue here, but was cleatly a
deferred adjudication.” Therefore, while the judgment and the order dismissing the probatjon
does not use the term “deferred adjudication,” the probation is clearly the form of probation
authorized under Section 3d, Article 42.13. And as argued extensively above, a plea of guilty or

nelo contendre for which a defendant is granted probation under Section 3d is not a conviction.

Since question no. (10) Ten clearly asks aboul convictions and not about probation,
deferred adjudications, arrests or other interactions with the criminal justice system. If the
Respondent did not have a conviction, then an answer of no to that question would not be a lie,
as Staff so eloquently put it in their exceptions. And since there was no lie on the Application,
there can be no finding of unprofessional or dishonorable conduct and the rest of Respondent’s
arguments are therefore moot. Aside from the issues raised in Respondent’s Exceptions to the
Proposal for Decision, the Respondent has no issues with the ALI’s analysis related to Charge L.
Therefore, Respondent urges the ALJ to deny all relief requested by Staff in Staff’s Exceptions

to the Proposal for Decision.

THIS SPACE INTENTIONALLY LEFT BLANK

2 oraff Ex. 5, at 1.

% See Staff Ex. 6, at 3.
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PRAYER
Respondent, Judith Griffin Coleman prays that the honotable Administrative Law Judge:

1. Deny all relief requested by Staff in Staff’s Exception to the Proposal for Decision; AND

2. Propose to the Texas Board of Nursing in a Decision all relief at law or in equity to which

" Respondent is entitled.

Respectfully submitted,

_W-—-w

}/’ﬁ”’f f"f/':’i;w-
By:

Marc M. Meyer
Texas Bar No. 24070266
33300 Egypt Lane, Suite B200
Magnolia, TX 77354
Tel, (281} 259-7575
o Fax. (866) 839-6920
Attorney for Respondent Judith Griffin Coleman

CERTIFICATE OF SERVICE

This is to certify that on the 28% day of August, 2012, a true and correct copy of the
above and foregoing document was served on the following individual(s) at the location(s) and in
the manner indicated below:

Dacketing Division

State Office of Administrative Hearings
William P. Clements Building

300 W. 15" Street, Suite 504

Austin, TX 78701-1649

VIA FACSIMILE AT 512-322-2061

Nikki Hopkins, Assistant General Counsel
Texas Board of Nursing

333 Guadalupe, Suite 3-460

Austin, TX 78701

VIA FASCIMILE AT 512-305-8101

i

Marc M. Meyer
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IN THE MATTER OF §

PERMANENT CERTIFICATE §  BErore THE TEXAS STATE

NuMmBeR 581914 §

ISSUED TO JUDITH GRIFFIN COLEMAN, §  OFFICE OF ADMINISTRATIVE HEARINGS
RESPONDENT §

RESPONDENT'S REPLY TO STAFE’S RESPONSE TO
RESPONDENT’S EXCEPTIONS 10O TIUE PROPOSAL FOR DECISION

To THE HONORABLE ADMINISTRATIVE LAaW JUDGE:

NOW COMES Respondent, Judith Griffin Coleman, pursuant to 1 TEXAS ADMINISTRATIVE
CopE §155.505, and files this Reply to Stafl’s Response to Respondent’s Exceptions to the

Proposal for Decision, and shows the Court:
REPLY TO THE RESPONSETO THE EXCEPTIONS

Staff of the Texas Board of Nursing (“Staff”) state in Staff’s Reply to Respondent’s
Exceptions to the Proposal for Decision (“Staff’s Reply”) that the Respondent mischaracterized
case faw and an Attorney General Opinion because the opinions don’t relate to the under] ying
case. That the opinions don’t relate directly to the underlying matter should not be surprising
because there are no cases that are directly on point that address the relationship between a pre-
trial diversion agreement and TEXAS OCCUPATIONS CODE § 301.452(b)(3) or 22 TEXAS
ADMINISTRATIVE CODE 217.12(13). Respondent argues that the Fisher case' and Attorney
General Abbot’s opinion® canstitute persuasive authority that a pre-trial diversion agreement
does not constitute proof of criminal conduct sanctionable under Sections 301.452 (b)3) & (10)

in the absence of controlling case law that answers the question directly on point.

In arguing that the ALF’s opinion in the Proposal for Decision is correct, Staff siraply
asserts that the ALJ is right to consider a pre-trial diversion agreements as anticipated by Section
301.452(b)(3). Leaving aside for the moment that Staff’s assertion that a conviction, deferred

adjudication, probation and pre-trial diversion are criminal conduct, which is patently absurd,

* Fisher v, State, 832 5.W.2d 641 {Tex.App.-Corpus Christi 1992, no pet.)

? Tex. Att'y Gen. Op. No. GA-0114 (2003).
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Staff offers absolutely no authority at all that a pre-trial diversion is in any way the same as
probation or deferred adjudications, much less that it is like a conviction. In fact, Staff explicitly

agrees that a Pre-trial diversion agreement is not the same as deferred adjudication or probation.’

It is the rule of statutory interpretation that courts seek to determine and give effect to the
Legislature’s intent.* Section 301.452(b)(3) clearly include convictions, deferred adjudications
and probation when indicating the types of criminal sanctions that give rise fo a presumption the
underlying conduct.” However, in construing legislative intent, courts should not insert additional
words into a statute absent a need to do so to give effect to clear legislative intent. What the
ALJ has proposed, and Staff agrees to, is the insertion of the words pre-trial diversion into
Section 301.452 (b)(3) (and by extension, Rules Section 217.12(13)) when the Legislature did
not insert that term. This violates the rules of statutory interpretation because, as the Texas
Supreme Court indicated in Cameron, every word excluded from a statute must also be
presumed to have been excluded for a purpose. If the Legislature had intended for a pre-trial
diversion agreement to have supported a presumption the alleged underlying conduct was frue, it
would have included the term in Section 301.452 (b)(3). And since Rules Section 217.1 2(13)
tracks the same language, and a violation of that rule is required to sustain disciplinary action
under Section 301.452 (b)(10), a pre-trial diversion does not support a finding of unprofessionat

conduct and should not support disciplinary action under that section.

Staff has the burden of proof in matters before the State Office of Administrative
Hearings. With regards to Charge II in this matter, if a pre-trial diversion does not give rise to a

presumption of sanctionable criminal activity, then there is no basis for disciplinary action uader

2 Staff’s Reply to Respondent’s Exceptions to the Proposal Jor Decision, at 2.
*In the Interest of MN, 262 S.W.3d 793, 802 (Tex. 2008).

® The text of Tex. Occ. Code §301.452{b}(3) is as follows: {b} A person is subject to denial of a license or to
disciplinary action under this subchapter for: . . . {3} a conviction for, or placement on deferred adjudication
community superyision or deferred disposition for, a felony or for a misdemeanor involving moral turpitude; ,

® Cameronv. Terrefl & Garrett, Inc., 618 5.W.2d 535, 540 (Yex. 1981). “Ukewise, we believe every word excluded
from a statute must also be presumed to have been excluded for a purpose. Only when it is necessary to give
effect to the clear legislative intent can we insert additional words or requirements into a statutory provision. See
Mauzy v. Legisiative Redistricting Board, 471 S.W.2d 570, 572 {Tex.1971); see Texas & N. 0. R. Co. v. Texas Rallroad
Comm., 145 Tex. 541, 200 S.W.2d 626, 629 {1947)."
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Sections 301.452 (b)(3) & (10), Therefore, Respondent requests that the AL amend the Proposal
for Decision in a manner cousistent with the Respondent’s Exceptions ta the Propasal for
Decision and this Reply to Staff’s Response to Respondent’s Exceptions to the Proposal for

Decision.

PRAYER
Respondent, Judith Griffin Coleman prays that the honorable Administrative Law Judge:

1. Amend the Proposal for Decision consistent with Respondent’s Exceptions to the

Proposal for Decision; AND

2. Propose to the Texas Board of Nursing in a Decision all relief at law or in equity to which

Respondent is entitled.

Respectfully submitted,

ULV
YL LR e w

AR
By:
Marc M. Meyer

Texas Bar No. 24070266

33300 Egypt Lane, Suite B200

Magnolia, TX 77354

Tel. (281) 259-7575

Fax. (866) 839-6920

Attorney for Respondent Judith Griffin Coleman
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CERTIFICATE OF SERVICE

This is to certify that on the 30% day of August, 2012, a true and correct copy of the
above and foregoing document was served on the following individual(s) at the location(s) and in
the manner indicated below:

Docketing Division

State Office of Administrative Hearings
William P. Clements Building

300 W. 15" Street, Suite 504

Austin, TX 78701-1649

VIA FACSIMILE AT 512-322-2061

Nikki Hopkins, Assistant General Counsel
Texas Board of Nursing

333 Guadalupe, Suite 3-460

Austin, TX 78701

VIA FASCIMILE AT 512-305-8101

P
T

L ,gh.fr"“‘&. o
j/“vjf 1 Y

{ g

Marc M. Meyer
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State Office of Administrative Hearings

Cathleen Parsley
Chief Administrative Law Judge

September 6, 2012

Katherine A, Thomas, M.N., R.N, VIA FACSIMILE NO, 512/305-8101
Executive Director

Texas Board of Nursing

333 Guadalupe, Tower I, Suite 460

Austin, Texas 78701

RE: Docket No. 507-12-5105; Texas Board of Nursing v. Judith Griffin
Coleman

Dear Ms. Thomas:

On August 3, 2012, [ issued & Proposal fur Decision (PFD) in this case. Texas Board of
Nursing (Board) Staff filed exceptions on August 13, 2012. Respondent Judih Griffin Coleman
filed a response to Staf”s exceptions, as well as lier own exceptions, on August 20, 2012, “Staff
filed a reply on Auvgust 23, 2012, and Respondent filed replies on August 28 and 30, 2012. |
have revicwed all of these Glings and the arguments contained therein, and wish {o provide my
responses for the Board’s consideration,

[ do not recommend adoption of any of the changes requested by either Staff or
Respondent. More specifically, please note the {ollowing,

1. Staff’s Exceptions to Recitation of Evidence Regarding Formal Charge 1, Finding of
Fact No. 11, and Conclasion of Law Ne. 5

Staff asserts that [ misunderstood the testimony of Board Investigator Terry Washington
concerning the documents contained in the Board's historical files with respect to Respondent’s
1992 mitia) application for licensure. No transcript was prepared for this hearing. Accordingly,
the Administrative Law Judge's (ALJ} audiotape is the official record of the case. 1 Tex
Admin. Code § 155.423(c)-(d). Stafl has prepared and attached to its exceptions a transcript of
Mr. Washington’s testimony. Both Staff and Mr. Washington signed notarized statements
attesting to the transcript’s accuracy, except where the recording is noted to be obscured and
incapable of transcription. [ recognize the effort put forth by Staff to prepare this document.
However, a transcript prepared by Staff cannot be given the same weight as a transeript prepared
by a certified court reporter,

Setting aside the question of bow much weight can be given to the accuracy of this
informal transcript, Staff’s exceptions fail to demonstrate the need to change the relevant finding
of fact and conclusion of law, for the following reasons.

300 W, 15% Street, Suite 502, Anstin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025
512.475.4993 (Main) 512.4753445 (Docketing) 512.322.2061 (Fax)
www.soah.state bx.us
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Staff’s assertion is that the ALJ mistakenly believed that Mr. Washington retrieved from
the Board's laser film files: (2) a 1983 order related to a driving while intoxicated charge, (b) a
1985 probation release order, (¢) a 1981 deferred adjudication order and (d) a 1982 order of
discharge from deferred adjudication along with (e) Respondent’s 1992 application for licensure.
Based on this mistake, Staff asserts, the ALJ incorrectly concluded that Respondent may have
disclosed, and the Board may have been aware of, Respondent’s criminal involvement from the
1980s when Respondent applied for 2 license in 1992.!

Staff correctly notes that the county clerks of the respective jurisdictions stamped and
certified documents (a), (b), (c), and (d) on dates in 2010, su ggesting that those documents would
not have been in the Board’s file prior to 2010. However, the provenance of documents (a)-(d)
TOmALNS uncertain.

Mr. Washington said that he was the investigator assigned to review Respondent’s 2009
license renewal application. He said he retrieved the 1992 application {document (e)) from the
Board’s laser film records. He also said thal document (e) consisted of three puges. He said that
if Respondent had provided other documents {or 1992, “I would guess they would have been
included with the *92 application.”® However, when asked by Respondent’s counsel, “Ilow do
you know that these three documents are the only documents that arc contained in the file for
[Respondent] for 1992, My. Washington repticd, “Because at the time [ was the person that
actually pulled and retrieved these documents and / retrieved all documents associated with
{Respondent)”™  Mr. Washington was later- asked by Respondent's counscl, with respect to
documents (¢} and (d), “Did you obtain these documents?” Mr. Washington eeplied, “1 don’t
remember.” However, he agreed that documents (c) and (d) were “part of the investigative file.”

From these statements, I continue to find that [ cannot determine the source of documents
(a)-(d). The origin of documents (c) and (d) is less pertinent, since those documents are not part
of Staff’s Charge 1. Ilowever, Mr. Washington responded to counsei’s question regarding three
“documents” from the file for 1992 by saying that he “pulied and retrieved these documents.”
The statements may refer to the three pages of the 1992 application (document (e)), but the term
used and repeated by counsel and Mr. Washington is documents (which appears to refer to
documents (a), (b), and (c})). :

As noted earlier, documents (a)<(d) all contain 2010 certification stamps from the
respective county clerks. It is possible Mr. Washington obtained all four documents in 2010,
when investigating Respondent’s 2009 renewal application. Though he easily could have
clarified that point in his testimony, he did not. Staff attached to ifs exceptions an exhibil

L The parties stipulated that: Respondent submiitted her initial application to the Bosrd on May 14, 1992; Question

No. 10 on the application asked, “tHave you ever been convicted of a crime other than miner traffic violations?™, and
Respondent answered, “No” to Question No. 10,

% The ALJ notes sbove the concems raised in relying on ah uncertilied, informal transeript. However, For purposes
of simplicity, the ALY will refer to Staff’s transeript.

3 Emphasis added
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containing letters from Mr, Washington to various county clerks, requesting certified copies of
documents related to the matters addressed in documents (a)-(d). However, the evidentiary
record in this case closed at the conclusion of the hearing, on June 7, 2012. The letters from
Mr. Washington may clarify the evidence, but | am bound by the evidence as it was presented at
hearing, before the record closed.

What | am permitted to consider is what Mr. Washington actually said. He said that he
retrieved three documents from the 1992 file, and then averred that he could not remember if he
obtamed (c) and (d), though he agreed that (c) and (d) were part of the investigative file. He also
noted his “guess” that documents provided by Respondent would have been in the laser film files
if she had provided them with her 1992 application.

As the finder of fact, I cannot infer from the evidence in the record that Respondent did in
fact disclose relevant information to the Board about the mattors contained in documents (a) and
(b) with her 1992 application. At the same time, ! cannot make the inference Staff requests,
which is that the Roard had no knowledge prior to 1992 about such matters. As I noted in the
PFD, “without knowing the source of the documenis in the Board’s historical file for
Respondent, the ALI cannot discount [Respondent’s counsel’s] arguments.”

For these reasons, I recommend no change to Finding of Fact No. 11* or to Conclusion of
Law No. 5.°

2. Respondent’s Request for a Conclusion of Law Related to Finding of Fact No, 11

Respondent argues that - given Finding of Fact No. 1| - a conclusion of law should be
added 1o state that Respondent did not violate the applicable law as alleged in Charge 1. 1
disagree that Stall’s failure (o establish a fact requires a legal conclusion that Respondent did not
violate applicable law. Accordingly, I do not recommend this change.

3. Respondent’s Exceptions to Discussion of Formal Charge 2, Finding of Fact No. 14,
Conclasions of Law Nos. 5 and 7, and Recommended Sanction

Respondent objects that I treated Respondent’s 2009 pre-irial diversion agreement as
equivalent to a form of probation, such that Respondent could be deemed to have been placed on
“deferred adjudication, community supervision, or deferred disposition” for a crime involving
moral turpitude. Staff’s reply to Respondent’s excepiions and both of Respondent’s subsequent

1 Finding of Fact No. 11 states; “Staff did not establish that Respondent provided false or deccitful information to
the Bourd 1 her answer to Question No. 10 on her 1992 regstration application.”

> Conclusion of Law No. § states: “Based on the Fudings of Fact and Conelusions of Law, Staff established by «
preponderance of the evidence that Respondent engaged in unprofessional or dishonorable conduct subjest to
disciplinary action by engaging in conduct that resulted in 2 loss to the public in excess of $4,999.99. This canduct
is subject Lo diseipline under Tex. Oce Code § 301,452(bX10).” Staff requested that this Conclusion of Law be
amended to include a finding thut Respondent provided false or deceitful informetion to the Board on her 1992
registration application.
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replies address this argument and the cited authorities at length. The PFD contains a detailed
analysis of the reasons for my conclusion that Respondent’s pre-trial diversion for theft of
government properly is unprofessional conduct justifying revocation of Respondent’s license.
For the reasons set forth iix the PFD, I recommend no changes to the analysis related to Staff’s -
Charge 2, Finding of Fact No. 14, Conclusions of Law Nos. 5 and 7, and the recommended
sanctiot.

4. Respondent’s Exception to Finding of Fact No. 15

Respondent objects that the administrative costs of the proceeding as established by Staff
($130.80) should be withdrawn if the ALJ agrees to Respondent’s exceptions and finds that
Respondent did not violate the Nursing Practice Act. In the aliernative, Respondent argues that
if the PFD) is unchanged, Staff prevailed onty on one of its two charges, so Respondent should
only be assessed ondy one-half of the costs.

I decline to amend the PF1) as requested by Respondent. In addition, I note that there is
no apportionment requirement in the applicable rule.® I continue Lo recommend that the Board
assess the full administrative costs established by Staff against Respondent.

Thank you for considering my comments. Please let me know if T may be of further
assistance,

Sincerely,

Pratddscy Granom

Pratibha I. Shenoy
Administrative Law Judgc

PIS/mle

Enclosures

XC:  Niklkd R. Hopkins, StafT Attorney, TBN, 333 Guadalupe, Tower {[I, Ste. 460, Austin, TX 78701 - VIA
FACSIMILE: 305-8101.
Dina Flores, Logal Assistant TBN, 333 Guadalupe, Tower II, Ste. 460, Austin, TX 78701 VIA
FACSIMILE: 305-8101
Mark M. Meyer, 33300 Bgypt Lane, Suite B-200, Magnolia, TX 77354 - VIA FACSIMILE:; (866)839-
6920

§ Section 301 461 of the Nursing Practice Act states in #s antirety: “ASSESSMENT OF COSTS. The board may
assess 8 person who is found to have violated this chapter the administrative costs of conducting a hearing to
determine the violation.”




