BEFORE THE TEXAS BOARD OF NURSING
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In the Matter of Vocational Nurse § REINSTATEMENT
License Number 116301 §
issued to DENISE MICHELLE MARTINEZ § AGREED ORDER
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Onthis day came to be considered by the Texas Board of Nursing, hereinafter refen
to as the Board, the Petition for Reinstatement of Vocational Nurse License Number 1 16301, held
by DENISE MICHELLE MARTINEZ, hereinafter referred to as Petitioner.

An informal conference was held on August 16, 2011, at the office of the Texas
Board of Nursing, in accordance with Section 301 464, Texas Occtpations Code.

Petitioner appeared in person. Petitioner was notified of his right toAbe represented
by legal counsel and elected to waive representation by counsel. In attendance were Denise Benbow,
MSN, RN, Nurse Consultant, Executive Director’s Desi gnee; Jena Abel, Assistant General Counsel;

‘Anthony L. Diggs, MSCJ, Director of Enforcement; and Carolyn Hudson, Investigator.

FINDINGS OF FACT

1. Prior to institution of Agency proceedings, notice of the matters specified below in these
' Findings of Fact was served on Petitioner and Petitioner was given an opportunity to show
compliance with all requirements of the law for retention of the license.

2. Petitioner waived representation by counsel, notice and hearing, and consented to the entry
of this Order. :
3. Petitioner received a Certificate in Vocational Nursing from Grayson County College,

Denison, Texas, on August 29, 1986. Petitioner was licensed to practice vocational nursing
in the State of Texas on November 22, 1986.
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Petitioner's vocational nursing employment history includes:

Gunther Convalescent
Gunther, Texas

Woodville Convalescent

- Center

Woodville, Texas

Autumn Hills
Sugarland, Texas

Autumn Hilis
Richmond, Texas

TDCIJ Terrell Unit -
Livingston, Texas

Woodville Convalescent
Center
Woodville, Texas

Fort Bend Nursing Home
Rosenberg, Texas

Rosenberg Health &
Rehabilitation
Rosenberg, Texas

Jasper Convalescent Center
Jasper, Texas

Timberwood Health Care
Livingston, Texas

Avalon Nursing Care
Wharton, Texas

SPIST Rest Home
Needville, Texas



Petitioner’s vocational nursing employment history continued:

10.

April 2006 - Feb 2008 LVN Matagorda Nursing &
Rehabilitation
Bay City, Texas

April 2008 - Present Not employed in nursing

On or about June 14, 2005, Petitioner’s license to practice Vocational Nursing in the State
of Texas was Suspended by the Texas Board of Nursing. The suspension was stayed, and
Petitioner was placed on probation for two (2) years. A copy of the June 14, 2005, Agreed
Order, Findings of Fact and Conclusions of Law is attached and incorporated, by reference,
as part of this Order.

On April 17, 2008, Petitioner's license to practice vocational nursing in the State of Texas

- was Revoked by the Texas Board of Nursing. A copy of the Proposal For Decision and

Order of the Board, is attached and incorporated, by reference, as a part of this Order.

On July 22, 2008, Petitioner plead guilty to the Class B Misdemeanor of Theft of Property
By Check >=$20 <$500, in the County Court of Matagorda County, Texas, Cause No. 20-
080570. Petitioner was sentericed to confinement in the Matagorda County Jail for a term
of twenty (20) days. The imposition of the sentence was suspended and Petitioner was
placed on community supervision for a term of three (3) months.

On March 3, 2009, an Order Revoking Probation was entered in the County Court of
Matagorda' County, Texas, Cause No. 20-080570 and Petitioner was confined in the
Matagorda County Jail for twenty (20) days.

On or about March 22, 2010, Petitioner submitted a Petition for Reinstatement of License
to practice vocational nursing in the State of Texas.

Petitioner presented the following in support of his petition:

10.1. Letter of support from Ronnie Miller states that he has known Petitioner for several
years and she assisted with his care after he had a bilateral fem pop bypass related to
hip fractures. Mr. Miller states that Petitioner helped with dressing changes and
blood thinner injections twice a day. Mr. Miller recommends reinstatement of
Petitioner’s nursing license. '



10.2.  Letter of support from Krystle Sanchez states that Petitioner was employed from July
2008 to January 2009, as a private duty sitter for her mother-in-law. Petitioner
helped to monitor the blood sugar levels and assisted with insulin as the sliding scale
required.. Ms. Sanchez states that Petitioner would make an excellent nurse and
recommends of reinstatement of Petitioner’s nursing license.

10.3.  Verification of successful completion of twenty (20) Type I Continuing Education
Contact Hours,

CONCLUSIONS OF LAW

1. Pursuant to Texas Occupations Code, Sections 301.451-301.555, the Board has jurisdiction
over this matter,

2. Pursuant to Section 301.467, Texas Occupations Code, the Board may refuse to issue or
renew a license, and may set a reasonable period that must lapse before reapplication.

3. Pursuant to 22 TEX. ADMIN. CODE §213.26, the Board may impose reasonable conditions
that a Petitioner must satisfy before reissuance of an unrestricted license.
ORDER

IT1S THEREFORE AGREED, subject to ratification by the Texas Board of Nu;sing,
that the petition of DENISE MICHELLE MARTINEZ, Vocational Nurse License Number 116301,
to préctice vocational nursing in the state of Texas, be and the same is hereby GRANTED SUBJECT
TO THE FOLLOWING CONDITIONS SO LONG AS THE PETITIONER complies in all respects
with the Nursing Practice Act, Texas Occupations Code, §301 001 et seq.,the Rules and Regulations
Relating to Nurse Education, Licensure and Practice, 22 TEX. ADMIN. CODE §211.1 et. seq. and
the stipulations contained in this Order:

IT ISFURTHER AGREED and ORDERED that, while under the terms of this Order,
this Order SHALL apply to any and all future licenses issued to Respondent to practice nursing in

the State of Texas.



IT IS FURTHER AGREED and ORDERED that this Order SHALL be applicable
to Petitioner's multistate licensure privilege, if any, to pfactice vocational nursing in the State of
Texas. |

1IT IS FURTHER AGREED and ORDERED that while Petitioner's license is

_encumbered by this Order; Petitioner may not work oﬁtside the State of Texas pursuant to a

multistate licensure privilege wjthout the written ﬁermission of the State of Texas and the Board of
Nursing in the party state where Petitioner wishes to work. |

(1) PETITIONER SHALL pay a monefary fine in the amount of two-hundred fifty
doliars ($250.00). PETITIONER SHALL pay this fee within forty-five (45) days of relicensure.
Payment is to be made directly to the Texas Board of Nursing in the form of cashier's check or U.S.
money order. Partial payments will not be aécepted.

(2) PETITIONER SHALL NOT seek employment or practice nursing for

compensation until he has paud all re-registration fees a:wd is issued a license to practice vocational

7 nursing in the State of Texas. Said license issued to DENISE MICHELLE MARTINEZ, shéll be
subject to the following agreed post-licensure stipulations:

(3) PETITIONER SHALL, within one (1) year of relicensure, suoceésfully complete

a course in nursing jurisprudence and ethics. PETITIONER SHALL obtain Board approval of the

course prior to enrollment only if the course is not being offered by a pre-approved provider. Home

study courses and video programs will not be approved. In order for the course to be approved, the

target audience shall include nurses. It shalll be a minimum of six (6)-contact hours in length. The

course's content shall include the Nursing Practice Act, standards of practice, documentation of care,

principles of nursing ethics, confidentiality, professional boundaries, and the Board's Disciplinary

Sanction Policies regarding Sexual Misconduct, F raud, Theft and Deception, Nurses with Substance
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Abusc, Misuse, Substance Dependency, or other Substance Use Disorder, and Lying and

Falsification. Courses focusing on malpractice issues will not be accepted. PETITIONER SHALL
CAUSE the sponsoring institution to submit a Verification of Course Completion form, provided
by the Board, to the Office of the Board to verify PETITIONER's successful completion of th¢
course. This coursé is to be taken in addition to any other courses stipulated in this Order, if any,
and in addition to any continuing education requirements the Board may have for relicensure.

Board-approved courses may be found at the Jollowing Board website address: Boar:f—approved
courses may be found at | the jfollowing Board website address:

hitp:/rwww. bon.state. z’x us/disciplinaryaction/stipscourses.html. _
(4) PETITIONER SHALL, within one (1) year of relicensure, successfully complete

the course “Sharpening Critical Thinking Skills,” a 3.6 contact hour online program provided by the

- National Council of State Boards of Nursing (NCSBN) Learning Extension. In order to recsive

credit for compietion of this program, PETITIONER SHALL SUBMIT the continuing education
certificate of comp]etlon for this program to the Board's office, to the attention of Monitoring. This

course is to be taken in addition to any continuing educauon requirements the Board may have for
relicensure. Information regarding Board-approved courses may be found at the following Board

website address: http://www.bon.state tx. us/discipl inaryactiovn/stipscourses. html.

IT IS FURTHER AGREED SHOULD PETITIONER PRACTICE AS A
VOCATIONAL NURSE IN-THE STATE OF TEXAS, PETITIONER WILL PROVIDE
DIRECT I.’ATIENT CARE AND PRACTICE IN A HOSPITAL, NURSING HOME, OR
OTHER CLINICAL SETTING A MINIMUM OF SIXTY-F OUR (64) HOURS PER MONTH

UNDER THE FOLLOWING STIPULATIONS FOR THREE (3) YEARS OF
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EMPLOYMENT. THE LENGTH OF THE STIPULATION PERIOD WILL BE

EXTENDED UNTIL SUCH THIRTY-SIX (36) MONTHS HAVE ELAPSED. PERIODS OF
UNEMPLOYMENT OR OF EMPLOYMENT THAT DO NOT REQUIRE THE USE OF A

VOCATIONAL NURSE (LVN) LICENSE WILL NOT APPLY TO THIS STIPULATION
PERIOD:

(5) PETITIONER SHALL notify all future employers in vocational nursing of this
Order of the Board and the stipulations on PETITIONER's license. PETITIONER SHALL present
a complete copy of this Order and all Proposals for Decision issued by the Administrative Law

Judge, if any, to each future employer prior to accepting an offer of employment.

(6) PETITIONER SHALL CAUSE each future employer to submit the Notification
of Employment form, which is provided to the Petitioner by the Board, to the Board's office within

five (5) days of employment as a vocational nurse.

(7) For the first year of employment as a vocational nurse under this Order,
PETITIONER SHALL be directly supervised by aRegistered Nurse or a Licensed Vocational Nurse.
Direct supervision requires another professional or vocational nurse to be working on the same unit
as PETITIONER and immediately available to provide assistance and intervention, PEHTiONER
SHALL work only on regularly assigned, identified and predetermined unit(s). The PETITiONER
SHALL NOT be employed by a nurse registry, temporary nurse employment agency, hospice, or
home health agency. PETITIONER SHALL NOT be self-employed or contract for services.

Multiple employers are prohibited.




( 8) For the remainder of the stipulation period, PETITIONER SHALL be s‘upervised. -

by a Regzstered Nurse ¢ or a Licensed Vocational Nurse who is on the premrses The quperwsmg
nurse is not requlred to be on the same unit or ward as PETITIONER, but should be on the facility
grounds and readily available to provuie assistance and intervention if necessary. The supervising
nurse s'halll have a minjmurﬁ of two (2) years experience in the same 6r similar practice setting to
which the Petitioner is currently working. PETITIONER SHALL work only regularly assigned,
identified and predetermined unit(s). PETITIONER SHALL NOT be employed by a nurse regisu'y,
temporary nurse employment agency, hospice, or homé health agency. PETITIONER SHALL NOT

be self-employed or contract for services. Multiple employers are prohibited.

(9) PETITIONER SHALL CAUSE each empldyer to submit, on forms provided to
the Petitioner by the Board, periodic reports as to Petitioner's capability to practiqe vocational

‘nursing. These reports shall be completed by the Registered Nurse or Licensed Vocational Nurse

- who supervises the PETITIONER. These reports shall be submitted by the supervising nurse to the

office of the Board at the end of each three (3) months for three (3) years of employment as a

vocational nurse.

(10) PETITIONER SHALL abstain from the consumption of alcohol, Nubain, Stadol,

Dalgan, Ultram, or other synthetic opiates, and/or the use of controlled substances, except as

prescribed by a licensed practitioner for a legitimate purpose. If prescribed, PETITIONER SHALL
CAUSE the licensed practitioner to submit a written report identifying the medication, dosage and
the date the medication was prescribed. The report shall be submitted directly t-o the office of the
Board by the prescribing ‘practitioner, within ten (10)‘ days of the date éf the prescription. In the

event that prescriptions for controlled substances are required for periods of two (2) weeks or
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' Ioinger, the Board may requireand PETIT-IONER SHALL submit to an evaluation bya Board

approved physician specializing in Pain Management or Psychiatry. The performing

evaluator will submit a written repofi to the Board's ofﬂce, including results of the evaluation,

clinical indications for the prescnptlons, and recommendations for on-going treatment w1thm

thirty (30) days from the Board's request.

(11) PETITIONER SHALL submit to random periodic screens for controlled
substances, tramadol hydrochloride (Ultram), and alcohol. For the first three (3) month pericd,

random screens sh;all be performed at least once per week. For the second three (3) month

. period, random screens shall be performed at least twice per month. For the next six (6) month

period, random screens shall be performed at least once per month. For the remainder of the

stipulation period, random screens shall be performed at least once every three (3) months. All
random screens SHALL BE conducted ﬁzrough urinalysis. Screens obtained through urinalysis is

the sole method accepted by the Board.

Specimens shall be'screened for at least the following substances:

Amphetamines | Meperidine
Barbiturates Methadone
Benzodiazepines - Methaqualone
Cannabinoids Opiates

Cocaine Phencyclidine
Ethanol - Propoxyphene

tramadol hydrochloride (Ultram)

A Board representative may appear at the PETITIONER's place of employment at any time during

the stipulation period and require PETITIONER to produce a specimen for screening.
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‘ All screens shall be properly monitored and produced in accordance with the Board's

policy on Rand‘oxﬁ Drug Testing. A complete chain of custody shall bé maintained for eéch
specimen obtained and analyzed. PETITIONER SHALL be responsible for the costs of all random
drug screening during the stipulation period.

Any posifive re‘sult for whicﬁ the nurse dbes not have a Qalid prescription or failure
to report fora drug screen, which may be considered the same as a positive result, will be regarded
2s non-compliance with the terms of this Order and may éubjec: the nurse to further disciplinary
action including EMERGENCY SUSPENSION pursuant to Section 301.455 1, Texas Occupations

Code, or REVOCATION of Petitioner’s license and multistate licensure privileges, if any, to practice

n.uréing in the State of Texas.

IT IS FURTHER AGREED, that upon full compliance with the terms of this Order,
all encumbrances will be removed from PETITIONER’s license and PETITIONER shall be eligible

for multistate licensure privileges, if any, to practice vocational nursing in the State of Texas.

BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK.

CONTINUED ON NEXT PAGE.
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PET'ITIONER'S CERTIFICATION

- Tunderstand that I have the right to legal counsel prior to signing this Reinstatement Agreed

Order. I'waive representation by counsel. I certify that my past behavior, except as disclosed in my

Petition for Remstatement of Llcensure ‘has been in conforrmty with ‘the Board's professional

character rule I have prowded the Board with cornplete and accurate documentation of my past
behavior in violation of the penal law of any jurisdiction which was disposed of through any
procedure short of convictions, such as: conditional discharge, deferred adjudication or dismissal.

I'have no criminal prosecution pending in any jurisdiction.

[ have reviéwed this Order. By my signature on this Order, I agree to the Findings of Fact,
Conclusions of Law, Order, and any conditions of said Order. I waive judicial review of this Order.

Tunderstand that this Order is subject to ratification by the Board. When this Order is ratified, the

terms of this Order become effective, and a copy will be mailed to me. I agree to inform the Board

of any other fact or event that could constitute a ground for denial of licensure prior to reinstating
my license to practice vocational nursing in the state of Texas. I understand that if [ fail to comply
with all terms and conditions of this Order, I will be subject to investigation and disciplinary
sanction, including revocati on of my license to practice vocational nursing in the State of Texas, as

a consequence of my noncompliance.

Sigﬁed this J&day of&%};}g{&b@r 2011 .
@@u ol /Wm[a /. ;

DENISE MICHELLE MARTINEZ, Petltloner

Sworn to and subscribed before me this _l&day
SEAL

LINDA CHRIST

~ p———
ublic in\and for the State A‘f T E AT

MY COMMISSION EXPIRES
Fabnsavy 16, 2012
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WHEREFORE, PREMISES CONSIDERED, the Texas Board of Nursing does
hereby ratify and adopt the Reinstatement Agreed Order that was signed onthe ___14th __ day of

September _, 2011, by DENISE MICHELLE MARTINEZ, Vocational Nurse License Number

116301, and said Order is final.

Effective this ___ 27th day of __ October , 2011,

Beathin (L G Htrnar

Katherine A. Thomas, MN, RN

Executive Director on behalf

of said Board



- 'BEFORE THE BOARD OF NURSE EXAMINERS

FOR THE STATEGF TEXAS . . +
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In the Matter of Vocational Nurse License Number 116301 " § AGREED
issued to DENISE MICHELLR MARTINEZ ' § ORDER

On this day the Board of Nur;c Examiners for the State of Teias, hereinafter referred
t0 as the Board, considered the matter of DENISE MICHELLE MARTINEZ, Vocational Nurse
License Number 116301, bereinafier referred to as Respondent,

Information received by the Board produced evidence that Respondent may have

violated Séction 302.402(&)(3)(B),(9)&(10), Texas Occupations Code. Responde_nt_ waived

- represehta.ti_tm'by counsel, informa] confmmcc, notice and hearing, and agreed to the entry of this

Order offered on April 3, 2005, by Katherine A. Thomas, MN, RN, Executive Director, subject to

ratification by the Board.

L Prior to the institution of Agency proceedings, notice of the matters specified below in these
Findings of Fact was served on Respondent and Respondent was given an opportunity to
show compliance with all requirements of the law for retention of the license. '

2. Respondent waived rcpreséxtation by counsel, informal conference, notice and hearing, and
agreed to the entry of this Order.

3. Respondent is curreatly licensed to practice vocational nursing in the State of Texas.

-4, Respondent received a Certificate in Vocational Nursing from Grayson County College,

- Denison, Texas, on August 29, 1986, Respondent was licensed to practice vocational
nursing in the State of Texas on November 22, 1986.

5 Respondent's complete vocational nursing employment histary is unknown.
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On or about February 12, 2002, Respondent was arrested by the Richmond Sheriff's Office,

Fort Bend County, Texas, for BURGLARY OF A HABITATION (a Second Degree Felony

~Offense. committed -on. May 22, 2001), and POSSESSION- OF A CONTROLLED
SUBSTANCE ANALOGUEPG 1 < 1G (2 State Jnil Felony offense committed on June 28, -
2001). : : : ' .

On or about April 15, 2002, Respondent entered a plea of Guilty to POSSESSION OF A
CONTROLLED SUBSTANCE, NAMELY: COCAINE IN AN AMOUNT OF LESS THAN

'ONE GRAM (a State Jail Felony offense committed on Junc 28, 2001), in the 240® Judicial

17645:210

District Court of Fort Bend County, Texas, under Cause No. 34999, As & resulf of the Guilty
plea, the proceedings against Respondent were deferred without entering an adjudication of
guilt, and Respondent was placed on probation for a period of three (3) years. Additionally,
Respondent was ordered to pay a one hundred dollar ($100.60) fine and restitution in the
amount of four hundred dollars ($400.00), along with court costs and assessed fees.
Furthermore, Respondent was ordered to complete & drug/alcohol evaluation; a psychologica)
evaluation; and one hundred twenty (120) hours of Community Service Restitution.

On or about April 15, 2002, the Second Degree. Felony charge of BURGLARY OF A

HABITATION that had been filed against Respondent in the 240* Judicial District Court of
Fort Bend County, Texas, under Cause No. 34976, was dismissed by the Court as a result of
the Court taking the related case into consideration under Cause No. 34999, and ordering
Respondent to pay restitution for the offense through Cause No. 34699,

On or about September 9, 2002, a Motion for Adjudication of Guilt was Sled in the 240%
Judicial District Court of Fort Bend County, Texas, under Cause No. 34999, by the District
Attorney of Fort Bend County, Texas. The Motion, and an Order of alias capias for arrest
of Respondent were subsequently entered by the Court based on Findings that Respondent
had substantially violated the terms and conditions of the Deferred Adjudication probation
that she had been previously granted under Cause No. 34999, in that: :

Respondent was arres'ted on July 26,2002, in Brazoria County, Texas, for the offense
- of THEFT BY RECEIVING. ‘

Respondent failed fo avoid any use of dangerous drugs, controlied substances,
marijuana and alcobolic beverages, to-wit: On July 16, 2002, Respondent admitted
both verbally and in writing to Community Corrections Officer Jason Hyatt that she
had been drinking beer at home the previous night.

Respondent failed to submit an accurately completed and signed Probationer’s

Monthly Report, to-wit: On August 8, 2002, Respondent submitted » false report to

Community Corrections Officer Jason Hyatt concerning her arrest for THEFT BY
' RECEIVING, and having a pending court appearance, :

-2 _ : cio
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Respondent failed to complete one hundred twenty (120) hours of Community

~  Service Restitution for Fort Bend County, as assigned by the Community Service

 Restitution Coordinator at 2 rate of not less than four (4) hours per week for the
months of Mzy, June and July 2002. ' o .

On or about March 3, 2003, & Motion for Modification was filed in the 240 Judicial District
Court of Fort Bend County, Texas, under Cause No. 34999, by Respondent’s Community
Corrections Officer. The Motion requested that in liey of Revoking the Deferred
Adjudication that Respondent had been granted under Cause No. 34999, that the Court

- extend Respondent’s Deferred Adjudication probation for & period of one (1) year beginning

on April 14, 2005, and ending on April 13, 2006.

On or about March 3, 2003, the 240* Judicial District Cout of Port Bend Cotuaty, Texas
granted the Motion for Modification filed under Cause No. 34999, and extended
Respondent’s Deferred Adjudication probation for a period of one (1) year, with a term

- ending date of April 13, 2006.

 On March 27, 2003, Respondent was convictéd of THEFT BY RECEIVING STOLEN

PROPERTY (a Class B Misdemeanor offense committed on July 18, 2002), in the County
Court at Law No. 3 of Brazoria County, Texas, under Cause No. 125,180B. Asa result of
the conviction, Respondent was ordered to be imprisoned in the County Jail of Brazoria °
County, Texas, for a period of three (3) days (with four (4) days credit given for jail time

served). Furthermore, Respondent was ordered to pay a four hundred dollar {$400.00) fine,
and court costs. :

On or about January 6, 2004, Respondent submitted her LVN License Renewal Form to the
Board of Vocational Nurse Examiners for the State of Texas. On the Renewal, Respondent
answered "No" to the question: "Were You convicted of a misdemeanor other than a minor
traffic violation since your last renewal". Respondent's conduct was deceptive to the Board

of Vocational Nurse Examiners for the State of Texas, and could have affected their decision
to renew her licensure, ' '

The Board finds that there exists serious risks to public health and safety as » result of
impaired nursing care due to interperate use of controlled substances or chemical
dependency. '

JUSIONS OF L AW

Pursuant to Texas Occupations Code, Sections 301.451-30 1.555, the Board has jurisdiction
over this matter, . . '

-

Notice was served in accordance with law.

cio



3, The -evidence reéexved 1s A suﬁclent to prove violatons of ' Section

302.402¢2)(3)(B),(9)&(10), Texas Occupations Code, and 22 TEX. ADMIN. CODE,

§239.1 1(8},(28)&(29)(A)(iu), as amended,

4, The evidence received is sufficient cange pursuant to Section 301.452(b), Tcxas Occupations
Code, to take disciplinary action against Vocational Nurse License Number 116301,
beretofore issued to DENISE MICHELLE MARTINBZ, including revocation of
Respondent's license to practice vocational nursing in the State of Texas.

ORDER

IT IS THEREFORE AGREED tmd ORDERED subject to ratification by the Board
of Nurse Exammrs ‘that Vocational Nurse License Number 1 16301 previously issued to DENISE

' MICHELLE MARTINEZ, to practice vocational nursing in Texas is hereby suspended for aperiod

of two (2) years thh the Suspension stayed and Respondent is hereby placed on probation for two
@) years with the following agreed terms of probation:
| [T IS FURTHER AGREED and ORDERED that this Order SHALL be applicable
' tq Respondent's mulﬁstate privilege, if any, to practice vocational nursing in the State of Texas.

~ IT IS FURTHER AGREED and ORDERBD dmt while Respondent's license is
encumbered by this order the Réspondent may not work outside the State of Texas pursuant toa
mulnstate Yicensure privilege without the written permission of the State of Texas and the Board of

Nursing in the party state where Respondent wishes to work.

(1) RESPONDENT SHALL comply in all respects with the Nursing Practice Act,

Revised Civil Statutes of Texas as amended, Texas Occupations Code, §§301.001 e seq., the Rules |

and Regulations Relating to Nurse Education, Licensure and Practice, 22 TEX. ADMIN. CODE
§211.01 et seq. and this Order.

(2) RESPONDENT SHALL deliver the wallet-sized license issued to DENISE
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MICHELLE MARTD\IEZ to the oﬁicc of the Board of Nurse Exammm thhm three wecks of thc _

date of this Osder for appmpnatc notation. o

(3) RESPONDENT SHALL pay a monetary fine in the amount of two hundred fifty
(5250) dollars. RESPONDENT SHALL pay this fine within forty-five (45) days of entry of this
Order. Payment is to be made directly to ‘the Board of Nurse Examiners in the form of cashier's
check or U.S. money order. Partial payments will not be accepted

(4) RESPONDENT SH.ALL within one (1) year of entry of this Order, successfully

, complete a course in Texas nursing jurisprudence. RESPONDENT SHALL obtain Board approval

of the- course pnor to enroliment only.if the course is g_t bemg offered by & pre-approved provider,
Home study courses and video programs will not be appmved In order for the course to be
approved, the target audience shall include Nurses. It shall be a minimum of SIX (6) contact hours
in length. The course's content shall include the Nursing Practice Act, standards of pmcuce, and
documcntatlon of care. . Courses focusing on malpractzce issues will not be acccptod
RESPONDENT SHALL CAUSE the Sponsoring mstntutxon to submit a Verification of Course
Complenon form, provxded by the Baard, to the Office of the Board to verify RESPONDENT's |

successful complenon of the course. This course shall be taken in gddiﬁon to any other courses

: st:ipulateﬁ m this Ordex, if any, and in addition to any continuing education requirements the Board

has for relicensure, Board-approved courses may be foimd or the Board's website, R
mvw.bne.;_z_qg 2.1 us (underBNEevents) T ,

(5) RESPONDENT SHALL, within one {1) year of entry of this Order,
successfully compiete a course in nursing ethics. RESPONDENT SHALL obtain ‘Board
approval .of the course prior to enrollment onlyifthe course is ggg being offered by a pre-approved
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- provider. Home smdy courses and vxdeo programs will ot be approved. The course shall be

a minimum of six (6) contact hours in length. In order for the course to be approved, the target
audience shall include Nurses. The course shall include content on the following: principles of
nmmnge’thxzs confidentiality; and professional boundaries, RESPONDENT SHALL CAUSEﬂie
. sponsoring msututxon to submit a Verification of Course Compietion fom;, provided by the
Board, to verify RESPONDENT's successful completion of the course. This course is to be
takenin addition to any continuing education requirements the Board may have for relicensure.
Board approved courses may be found on the Board's webszte, M@_w (under BNE
: events) | | . .

THE FOLLOWING TERMS OF THIS PROBATION MAY ONLY BE
SERVED WHILE RESPONDENT IS EMPLOYED AS A LICENSED VOCATIONAL |
NURSE IN A HOSPITAL, NURSING HOME, OR OTEER CLINICAL PRACTICE
SETTING AND RESPONDENT MUST WORK IN SUCH SETTING A MINIMUM OF
: SIX'I‘Y-FOUR (64) HOURS PER MONTH DURING THE TWO (2) YEAR PERIOD OoFr
PROBATION. THE LENGI‘H OF PROBATION WILL BE EXTENDED UNTH., SUCH
TWENTY~FOUR (24) MON'I‘HS HAVEELAPSED. PERIODS OF UNEMPLOYMENT OR
OF EMPLOYMENT THAT DO NOT REQUIRE A LICENSED VOCATIONAL NURSE
(LVN) LICENSE WILL NOT APPLY TO THIS PROBATION PERIOD.

(] RESPONDENT SHALL notify each present employer in vocatxonal nursing of
this Order of the Board andihe probatlon condmons on RESPONDENI‘S license. RESPONDEN’I‘
SHALL present a complcte copy of this Order and all Proposals for Decxs:on issued by the

| Administrative Law Judge, if any, to each present employer within five (5) days of receipt of this

17645200 : -6~ cIo



‘Order. RESPONDENT SHALL nonfy all future employms in vocaaonal nm-smg of this Order of

the Board and the probanon conditions on RESPONDEN’I“S hcense RESPONDENT SHALL
prment a complete copy of this Order and all Proposals for Decision issued by the Admxmsmtwe .
Law Judg:, if any, to each future employer prior to accepting an offer of employment.
(7) RESPONDENT SHALL CAUSE &ach present employer in vocatxonal m!rsmg
o sulmut the Notification of Empleyment form, which is prov:ded to the Respondent by the Board,
to the Board s pﬁice w1thm ten (1 0). days of receipt of this Order. RESPONDENT SHALL CAUSE
each future employgu' to submit the Nétiﬁcation of Employment form, which is provided to the
Respon;ie_nf by the Board, to the Board's office witlzi'z:ifﬁﬁe-(ﬁ) da_yé-of employment as a vocational | |
burse. .7 _ | | “
* (8) Forthe firstyearof employmetasaLicensed Vocational Nurse uader this Order,
RESPONDENT SHALL be directly supervised by s Registered Nurse or a Licensed Vocational

Nurse, Diréct supervision requires another professional or vocationai nurse to be woridng on the

same unit as RESPONDENT and immediately availabie to provide assistance and intervention. . -

RESPONDENTSHALmekonlyonregulariyasmgned identified andpredewmunedumt(s) The
RESPONDENT SHALL NOT be cmpioyed by a nurse registry, temporary nurse employment
agency, hospxce orhome health agency. RESPONDENT SHALL NOT be self-employed or contract |
for services. Muitiple cmployers are proh1bsted

{9) Fortheremainder of the probation peﬁod, R!ESPONDENT SHALL be supervised
by a Registered Nurse or a Licensed Vocational Nurse who is on the premises. The Supervising
murse i not Tequired to be o the same unitor ward as RESPONDENT, but should be on the facility

- grounds and readily avaitable to provide assistance.and intervention ifAnccessary. The supervising
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- nurse shall have a minimum oftwo @ years cxpcnence in the same or smular pracuoe setting tov
which the Respondcnt is currently working, R.ESPONDENT SHALL work only regularly assigned,
identified and predetermined unit(s). RESPONDENT SHALL NOT be employed by a nurse
registry, temporary nurse employment agency, hospice, or homé health agency. RESPONDENT
- SHALL NOT be self-employed or céntract for services. Multiple employers arc‘prohibited.

(10) RESPONDENT SHALL CAUSE each employer to submit, on forms provided
to the Rmpondcnt by the Board, periodic reports as to RESPONDENT's capability to practice
: vocahonal nursmg These reports shall be ‘completed by the Registered. Nurse or Licensed
Vocatmml Nurse who supemses the RESPONDENT These raports shall be submitted by the
superv:smg nurse to the office of the Board at the end of each three_(B) months for two (2) years of
e;ﬁployrncﬁt as #_ vocational nurse,

(1) R.BSPONDENT SHALL abstain from the consumption of aléohol, Nubain,
Stadol, Dalgan, Ultram, or other synthetic opiates, and/t:x: the '_usc of con‘uﬁlled substances, except
as prescnbed bya licensed practitioner for a legitimate purpose. If prescribed, RESPONDENT
© SHALL CAUSE the licensed practitioner to submit a written report idcmifying the medimtion' '
dosage and the date the medication was prescribed. The report shall be submitted dlrectly to the
office of the Board by the prescribing practitioner, within ten (10) days of the date of the -
prescnptzon Inthe event that prescriptions for controlled substancm are required for periods
of two (2) weeks or longer, the Board may require and RESPONDENT SEALL submxt to an
evaluation l_:y 2 Board approved physician specializing in Pam Management or Psychiatry.
The performing evaluatﬁr wﬂl submit a written report to the Board's office, including résnlts |

of theevaluation, clinical indications for the presi:ripﬁons, and recommendations for on-going -
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treatment within' tinrly (30) days from the Board's requaet.

(12) RBSPONDENT SHALL submit to random periodic screens for commlled

‘substances, tramadol hydrochloride (Ultram), and alcohol. For the first three (3) month period,

random smens shall be perfoqui at least once per week. For the second three (3) month period,

random screens shall be performed at least once per month. For the remamdzr of the pmbatxon

period, random screens shall be performed at least once every three (3) months.

Specimens shall be screened for at least the following substances:

Amphetamines Meperidine

Barbiturates ’ - Methadone

Benzodiazepines _ Methagualone

Cannabinoids - Opiates

Cocaine . ' Phencyclidine

Ethanol ' Propoxyphene
. tramadol hydrochloride (Ultram)

A Board representative may appear at the RESPONDENT's place of employment at any time during .
thie probation period and require RESPONDENT to produce & speéimen for screening.

All screens shall be properly monitored and produced in accordance with the Board's

policy on Random Drug Testing. A complete chain of custody shall be maintained for each

specimen obtamed and analyzed RESPONDENT SHALL be responsible forthecosts ofall random
drug screening during the probation period.
Any‘ positive result for which the mrse does not have a valid prescription will be

rcgarded as non-comphance with the terms of this Order and may subject the murse to further

dlscxpimary action by this Board

{(13) RESPONDENT SHALL attend at least two (2) support group meetings each

- week, ane of which shall be for substance abuse; and RESPONDENT SHALL provide acceptable

17645210 o . =9 ' cio



o

B evidence of attendance Acceptablc cwdcncc shall consist of & Written record of at least; the date of
vach meeting; the name of each group attended: and the signature and printed name of the
chairperson of each group attended by RESPONDENT. RESPONDENT SHALL submit the
required evidence on the forms prov:ded by the Board at the cnd of every thrce 3) months, No
duplications, copies, third party s:gnamres ar any other substitutions will be awepted as evidence.

(14) RESPONDENT SHALL CAUSE her probation officer to subzmt written reports
on forms provided to the Respondent by the Board. The reports shall indicate the RESPONDENT's
compliance with the court ordered probation. The reports shall be farnished each and every three
(3) month pcnod until RBSPONDENT 1s released from probation. '

| (15) IT IS FURTHER AGREED, SHOULD RESPONDENT be con;/icted for the

| offense as outlined in Finding of Fact Number Seven (D, saidjudicial action will result in further

dxsclplmaxy action inctuding Revocation of Respondent's license to practlcn vocational nur"mg in
the State of Texas,

ITIS FUR’I‘HER AGREED, that upon full compliance with the terms of this Order,
‘RESPONDENT SHALL be 1ssucd an unencumbered hcmsc and mulnstatc hcensure privileges, if
any, t0 practice vocational nursing in the State of Texas. _

BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK.

CONTINUED ON NEXT PAGE. .
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PONDENT'S CERTIFICATION

Ii{;dérstsnd-that.l'have the righ-tto légal counsel pxiorib signing this Agfeed Order. |
I waive representation by counsel. I have reviewed this Order. | neither.admit nor dény thei
violations alleged berein. By my signature on this Order, 1 agree to the Findings of Faot,‘
Conclusions of Law, Order, and any conditions of saad Order to avoid further dlsctplmary action .
in this matter. I waive judicial review of this Order. I understand that this Order is subject to -
ratification by the Board. When this Order is ratified, the terms of this Order become effective, and
acopywiHbcmailédtome. Tunderstand that if il to comply with all terms and conditions of this
Order, Iwill be subject to mveshgahon and disciplinary sanction, mcludmg revocation of my license

to practice vocational nursmg in the State of Texas, as a consequence of my noncompliance.

s 5 dayof May . 2005
zfjum mu‘/loﬁﬁl ”]ﬂ-:i

DIENTSE MICHELLE MARTINEZ, Respondent

Sworn to and subscribed before me this 2 day of _ vy ,2002
SEAL ' o [ LOM’N%

“‘f‘" ““““““““ =1 NotaryPubhcmandforﬁxe Stateof exas .

SN S

Ky Commission Expires
AUGUST 27 2006

RS AT AT

L'&' [SNS

weaszi0 _ ' -11- . c1o



WHEREFORE PREMISES CONSIDERED the Board of Nurse Exammers forthe

State of Texas does hereby ratify and adopt the Agreed Order that was szgned on the 3rd__ dayof -

_May _,20_05__ by DENISE MICI—IELLE MAR‘I”INEZ Vocational Nurse License Nuraber
116301, and said Order is final,

Effective this __14th __ day of __ Jupe , 20_05

Katherine A. Thomas, MN, RN-
~ Executive Director on behalf
of said Board
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DOCKET NUMBER 507-08-0836.

IN THE MATTER OF

' PERMANENT CERTIFICATE § BEFORE THE TEXAS
NUMBER 116301 § ' ‘ S

ISSUED TO § BOARD OF NURSING
DENISE M. MARTINEZ § v |

OPINIQ_IXV' AND ORDER OF THE BOAEJ_)_I |
i | TO: Denise M. Martinez
- 2001 Palm Village Blvd., #639
Bay City, TX 77414 |
During open meetmg held in Aus‘an Texas, Apnl 17 18,2008, the Texas Board of Nursmg '
| .ﬁnds that aﬁer proper and nme!y notrce was given; “the above-stylcd case was heard by an
Administrative Law Judge who made and filed aproposai for decision conta:mng the Admxmstrahvc
I.aw J udge 5 ﬁndmgs of fact and conclusxons oflaw, The proposal for dccismn was properly served
on a}l parties and all parhes were ngen an Opportumtv to file exceptrons and rephee as part of the .
record herein. | |
. The Texas Board ofNursxng, after review and due consxderatmn of the proposal for dec1saon,
| K and excepnons and rephes ﬁled, if any, adopts the ﬁndmgs of fact and concluswns of law of the
Admzmstratwe Law Judge as 1f fully set out. and separately stated herein with the exception of £
Conclusion of Law Number 10 All propcsed ﬁndmgs of fact and conclusmns of law filed by any
party not spectﬁda.lly adopted herein are hereby demed
Conclusxon of Law Number 10is hereby re-designated as a Recommendatmn because itis
a recommendanon for a sanction and thcrefore nota propcr eonclusion of iaw Chalifouws: Jr. V. State
| Bd. Of Medzcal Exammers, 2006 S.W.3d (03-05-00320- CV) (Tex App. - Austm 2006) Gram v
Stare Bd Of Medzcal Exammers 2005 LEXIS 8279 (Tex. App —Austm 2005, no pet) The Board

»adopts the Recormnended Sancnon of REVOCATION.



NOW THEREFORE IT IS ORDERED that Permanent Cemﬁcate Number 116301,

prevxously issued to DENISE M. MARTINEZ ‘to practice profcssmnal nursmg mthe State of Tcxas
- be, and the same ig hereby, REVOKED.

ITIS FURTHER ORDERED that Permanent Certmcate Number 116301 , previously xssued _
to DENISE M MARTINEZ, upon receipt of thxs Order, be xmmemately delivered to the office of
the Texas Board of Nursxng for the State of Texas , :

IT IS FURTHER ORDERED that this Order SHALL be apphcable to Respondent's multl-

state pnvﬂege 1f any, to practxce professmnal nursmg in the State of Texas

Entered this __17¢h aa'y of _ April_ '. _ 2008,
- TEXAS BOARD OF NURSING

L _ - BY: ' A--'"
- o : KATHERINEA THOMAS, MN, RN :
1 L o EXECUTIVE DIRECTOR ON BEHALF OF SAID BOARD |
|




| 'SOAH:D‘QCKE"I‘ NO. 507-08-0836

 BEFORE THE STATE OFFICE

| TEXAS BOARD OFNURSING §
Petitioner, § 4
_ § OF
V. . H .
ADENISEM.MARTINEZ, § o :
Respondent § Amvnmsmm HEARINGS.
: PROPOSAL FOR DECISION

N Staff of the Board of Nmsmg (StaﬁfBoard) brought dxsclphnary actxon against Denwe M A
Martinez (Respondent) or failing to comply with an Agresd Oriler-issued by the Board o onTurg14, -

- 2005. Staff alleged that Respondent s violations of the Agreed Order were 2 basis for dtsclplmary
" action underthe pmvxszons of TEX. OCC CODEANN § 301 452(b)(1) and (10) and22 TEx ADMIN g

| ». c:omz (TAC) §217 121 1)(B). Staff also sought o impose against Respondent the admxmsu:anve .

' costs ofthepmcoedmgpm'suantto TEX. oce. CODEANN § 301 461, The Adm:mstratnve Law
o Judge {(ALD). recommcnd, that Respondent‘s L.,ensc burc'voked and that admmstratrve costs 16t be' .

| mposed against Respondcnt
o 1 JURfSDICﬁONs'NOTICE;ANDrRoCEbURAL HISTORY - -

The hcarmg oonvened Iarmary 16, 20(}8 before the: undetslgned ALJ Thcheanng was held
st the State Office ofAdmmmtratwe Hearings, William P. Clements Buiilding, 300 West 15* Street,
Fourth Floor, Anstin, Texas. Staﬁ‘ was mprescnted by, Victoria . Cox, Asszstant Generil Counsel.
Respondent represented herself The. rcoord closed on J annary 16, 2008 at the conclumon of the

'hearmg

. Notlcc and Junsdxcmon were undlsputed Those matters am set out in the Fmdmgs of Fact o
and Conclusions of Law ‘ : ‘ e :
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I. BACKGROUND

A. Térms‘ of the Agreed Orde;‘

‘ On November 22, 1986 the Board 1ssued to Respondmt Vooanonal Nurse Lxcensa No ;
116301 On May 3, 2005, Respondent s:gned an Agreed Order w1th the Board.! As part of the

: Agreed()rder Respondentwasto

. mﬂmeeyamofmeenuyoftheAgreedOrderand

.. Vand alcohol

Thc dmgscreenswereto bcmnductcd»atleagtomeaweckforﬂleﬁrstthreemonths atleast a
OmCe & month for the secona three months, and at 1east once every three months for the rcmamdcr S

of the two year probatlon. The Agreed Order bccame eﬂ'ectwe on June 14 2005,

"B -Compiisnceiséuegf -

| OnAugust 8, 2005 Respondent regxstered thhtheBoard’s drugtestmg servxccs contractor S

: Nanonal Ccnfedm-anon omefesszonal Serwces ] CPS) Onthe form, Respondent ao]mowledged '
her agreement to comply with NCPS drug screemng reqmromcnts ’I‘he program requn‘ed
, Respondent to purchase &om NCPS two cham of custody spscxmen forms. Respondcnt was to call

' NCPS every day If she was msu-ucted by NCPS Respondent was to prowde a specunen usmg ome .

! Staffs Ex 6.
? SafPsBx,d.

? Staffs Bx. 9,

vsuccessfﬂlly complete courses in Texas nursmg }tmsprudmce and nm'smg ethxcs '

. vsubzmt o randompenodxc screens for conu-olled su‘ostances, tramadol hydtoohlondz, '
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‘ of tho chain of custody Specnncn forms As Respondent usod thc forms she was roquzted ta buy

‘ new ones with a credl,t card or money order

, Approxnnately one year later, Staﬂ‘ sent Respondent a letter dated Angust 25 2006 N
 informing Respondent that she had fazled to comply with the Agreed ‘Order. Spemﬁcally,

_ Respondent had faﬂed to complete hcr com'se WOrk by the onz-year deadlme and Respondcnt had

fmled to contact NCPS dmly Staﬁ dlreoted Respondenr to reSpoud to the ailegatmns in wntmg_ a
- within 30 days, - : : : :

On prondent 8 posﬁnarked answer of October 3, 2006 Respondent stated that she had
o schcdulod ‘erself o take the two required. courses.’ She also informied Staff that she had begun

"“takmg my drug tests »8 However, by the nmc of the postmark of the letter, Rospondent’s "
| satzsfacuon of her drug testmg comphance duties was seriously in arrears. In the 421 days between - "

‘thedateonwhxchR.esPondentrcgsteredmthNCPSmdﬁ;edateonwhzchReSpondcnt’srwponse .

+to Staff was postmarked, Respondent had failed to contact NC‘PS on 71 days, or gbout. 17% ofthe-__

'txme

On November 17 2006 Staff smt a second 1ettcrto Respomzient2 this time mformmghm'that
| _ Staﬁwasxmtxannganmveshgauonbased onRespondent’s aontmumgnon-comphance mththe dmg -

* SuisBx's,
5 Staﬁ"’s Ex. 2.’ _ ‘ ,
: s Staﬁ'obwnedfromNCPS arepottonﬂwmnnberofdays onwmchRespondcnthndfaﬂedwmﬂ,hadfaM
to submita specimen when instructed, aiid had failed topass the drug screening, -Although Reepondcntrcpmtedlyfaﬂedv
to contact NCPS she never failed a dmg scmemng during hor paruczpatmn in the prograi.

7 Staﬂ"sEx.S Noneochspondem sletterstoSmﬁ'wcrcdatcd 'I‘hmleasmeewedbySmEonOcmber _

8Id.l

? Staffs Ex. 13.
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 screen program.’® Staff gave ReSpondcnt 30 days in wh1ch to respond, and Respondent a&swemd -
in a letter postmarked December 22 2006. ReSpcndent explamad that she had fa:led to-contact
NCPS daﬂy beca:use

I honestly forgotthat Iwas suppase[d] to unnl I was R.mnmded bymy empioyarﬂmt

' my-evaluation-was due, | . Tknow that forgetfm]ness is notan- excuse[,] andlam
so-sorry{.] Ihavebecnkeepmg up Wxth callmg everydayandwhgmlamcalledlgo '

. andtwt”u o . EE

‘ In the 80 days between ﬂ:c dates of: mc postmarks of‘ Rmpondent’s ﬁrst mdwond lettm, o
. -R.espondcnf failed to contact NCPS on 13 of thosedays, agam about 1‘7% of fhc-ume.’z .

| on Apnl io, 2007 Staﬁ' sent Respondent 2 third letter, tais one fermauy chargmg .
- Respondent with wala.tmg the Agreed Order.” Staff alleged that Respondent had faifedto timely
; c.omplete hﬂr courses andhad kwd to compinIth the dmg testngpmgram bmﬁgavekspondent '
three weeks in whmh to respond, and Respondent answered in a letter recelved by Staﬁ" on May 1,
20071 Res;;ondent explmnedthatshehadoonqal&teﬂher ceursewotkm)’anumy 2007andthatshe _
5 hadbeen comphanthth her drugtestmg obhga(nons mneeherrecezpt of StafP’s lster ochvmaber .
17, 2006 ' g

10 -Staﬁ"sEx?Za.’

. et SmEsE&h
- r Sﬁﬁ;s Ex. ﬁo, 13,
B s;aﬁbs Ex. No.3..

" Staff’s Ex. No. Sb.
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- Inthe 165 days between the date of Staff’ 8 letter of November 17, 2006 and May L, 2007
the date of Staff’s recc:pt of R.espondcnt s letter, Respondent fmled to contact NCPS on 29 of thosc
days, or about 18% of the tune 15 - ' ' '
Sta.ﬁ’s tbree Ietters gave Rxpondtmt ﬁze opportumtyto address hernon-QOmphance mththe N
' Agreed Ordsr 'The letter of August 25 2006, mformed Rcspondent thai Staﬁ' was aware of .
 Respondent’s failure to comply with the deadiine £of ompletion or her cotirse work & her il
to comply wzth her daﬂy drug testmg requzrements Har rwponse did not address any reasons for
) herdelaysorfaﬂmes - ‘ '

Sta.ﬁ"s letterofNovcmber 17, 2006 mformndRespondcntthatStaﬁ'was aware ofhzrfmlu:e .
' fo comply with the daily drug testing requirements between June 30 anit Septembar 27,2006
Respondent’ 5 cxplanatmn that she smrply forgot about her obhganons forse‘veral menﬂxs appeaned : h
. to reﬂecther lack of pnontym complymgmth the .Agreed Order. Fmﬂm Respondcnt’s continned
failure to comply with her agreerment to contast NCPS daily between Septemer md the end of
' Novcmber 2006 appcared tohave conﬁrmed that laok of pnonty '

When Staff sent its thn'd letter on Apni 10, 2007 Respondent had the qpportumty to'_- '
nndetstand clearly thatStaﬂ‘was not treaungResPondcnts faﬂureto abide byme te:ms of the .

AgreedOrderas adxmssﬂ:le error. Staff clearly related Its concern aboutRespondem’s faﬂm'es - |
and clearly commxmca:ed Sta&’s mtcnuon to talce responszve acuon Desp1te Staﬁ’s o

'commumcanons Respondent contmu:ed to fail to moet her daﬂy drug testing' obhgatmns at about the o
- same rate had she had since August 2005, ' " '

On' November 27 2007 Staff gave Respondent notice that a hcarmg oni- thc mems would be
held ai SOAH in this docket. In the 230 days between the dates on which Respondent received

5 Staffs Ex. No.'13.
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. Staffs th:rd and fourth letters Respondcnt failed to call NCPS on 33 of those days-—or about 14%
. ofthe fotal 6 '

- For the complete data set ﬁ'om NCPS Respondent faﬂed to contact on- 138 of the 818 days

* bétween August 29, 2005 and Novcmber 25, 2Q07—or about 17% of the time . “Between Angust

15, 2005, and May 22, 2007 Respondent faﬁed to. respond to 20 of NCPS’ ramdom dzug tests

‘becanse shefmledtocall NCPS‘ omce i Onthsslxdates onwlnchR.espondcntsubmittedtodmg e
' testmg aﬁer bemg mstmcte& byNCPS ReSpondent tested negauve on every occasmn

* For ’R&gponﬂer_it’s-failures tocomply,Staﬁ‘sougbtthe revocahon ef Respondent’s heensc 5

I DISCUSSION -

Staﬁ' rehed on the pmwsmns of TEX. OcCC.. CODE ANN § 301 452(b)(1)and 19 and 22. :

TAC § 217.12(11)(B) in alleging that Rspondcnt s violations of the Agresd Order was also a
. violation of law. Tn. brief, TEX. ‘0CC. CODE, ANN, § 301 452(b)(1) provldes that ﬂic Board may .
: .dmmphneahcensehoidar foravmiatxon ofﬁre«stamtc, tthoard’srulcs orthe Board’s o:ders The
: provxsmns of TEX. Occ CODE ANI\ § 301 452(b)(10) authonze thc Board to dxsmphne a hccnsc‘ o

holder for unprcfessxonal conduct. _

16 Thetwodmwemkprillc&mdNovcmbchO 2007
ay Sﬁﬁ’sEx.Nu 13
18 Statc’sEJLNo 7.

» Sfa’té's Ex. No. 12.
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'I'he Board has adopted22 TAC § 217 12(11)(B) to :mplemont the Board’s authonty o

'_ govem Hcenseses who engage in unprofcss;ona] condu;ct The pmpose ofthe rules is to: (1) profect | -
: clients and the pubhc ﬁom incompetent, tmothzcal, or ﬂlegzl conduct of hcensew, and (2) 1denhfy o
| mprofessmnal or d.xshonorable behavmrs of a nurse ‘Wbach the board beheves are hkely to decewe, o
o defraud, or injure chcnts or the pubhc . The mlc makes clearthat acfual i mjmy to & chent neednot

be established for a vxolahon tobe- found. Thc rule hsts one'of the’ prohiblted behawors a
“[V]lolatmg an. ordér of the board” S

: ~ The oombmatwn of the nnes and the statute may reasonablyberead to authonze the Board E

to dxsolplme a hcensee for the: unprofessxonal condnct of v;olauon of ) Board order

Respondwt’s fmlureto compicte her com'sc woxak vvlthm the one-yearpenodwas 1 vxolatxon

E j. ofthe Agreed Order as was. Respondent’s faxlurc to comply thh the reqmrmcnbof oontaohng/
. NCPS onadaﬂybasns ‘ : o : ' '

, Inher defense R;espondcnt could oﬁ'er httle explanauon ofher reasons for fazlmg to comply_ . -
- mth the Agroed Ordcr She asserted that shehad no dmgproblems that she Was outof wotk foran

extended penod, that she was expmenomg ﬁnancmlly thcult cucumstancos, and that shc sunpiy '

' forgot about her obhganons undor the Agreed Order She did not explam why thzc letwrs ﬁ'om the- '
.Board d1d not causeherto be more dlhgem in contaotmg NCPS da:iy, why she did not contact the-" :

Staffto seek: advme on dcalmg wrth these 1ssues, or why she smply allowed tl:us mattm‘to esca]ate "'

. to the pomt of the sohedulmg of 4 oontesbed case. .

Respondent cned dm'mg the h.,anng and cxplmned that she had’ been a nurse for most ofher
adult hfc and that she held the posmon of assxstant director of nurses at her place of employment,
Maxagorda Nursmg & Rchablhtanon Center i m Bay City. She asserted that she did not know wha -

~ she would do 1f she were no longcr licensed as a nurse Rospondent oﬁ'ered letters of support ﬁrom' _
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Donna Wmebrcrmer R.N her dxrector of nurses,’" and from Sue Goslm, a physxca[ therap1st  The
letters describe Respondent asa well-rounded. employee, professmnal compassmnate canng with
: the rwdents and the1r fa:mhes ievel-headed, ﬁ'scndly, chemftﬂ, and forthnght in her dealmgs Wlﬁl B
| her co-workcm and phymcmns ‘ : '

B. Pixixishméﬁi |

. In the nauce ofhcanng, Sta.ﬁ‘ gave nouce of its mtenuon to swk revocatmn of Respondent’ '
B hcense Thie basis ofStaff’s action was hsted 8 zz TAC. §§ 213 27-213331” ' P

Inconsudenngrcvocamn,the Board 1s reqmred to- cenmderwhstherthe personhas becn the | ;

R snbject of past dlsmphnary action by the Board and whether thc perscn compbd w1th thc Baard’

- 'rule@s and mabimg stamtes Int}ns case, Respondwt hasbeen the subjectof past descxphna:yachon
N -andhasnotcomuhedvnth theBoard smlesthrnughherfmhzrntocon@lythh&eéxﬁeedﬂr&r :
: ' addmon, the Board is- also reqmrcd to conslder the senousness of the wolatxon, the
pcrson s threat to pubhc sa.fsty, and any mmgatmg factors More on pomt, SOAH isto eonsuier

the followmg when rccommend.mg g sanctxon in d1sc1plmaxy cases ' '

Rcspmdentsﬁx.No 2.

o stpondentsBx.No 1.

, 2 'I‘hese rules govcmahroadmnge of the Boa.rds auﬂmntyto nnplamcnt its stamtm-ypmwrs The rules
include the Board's deﬁnmcn of good professional character, thehcensmg of persons with criminal offenses, criterizand
- procedures to boused in cases mvolvmg ‘*mtcmperateuse andlackofﬁmws, -2 schedule of sdministrative fines, and
- factors to be considered i in imposing' penalties, sanctions, or fines, The language of 22 TAC § 213.33(2)2)H), as o
-authonzed by ’I‘Ex Occ. CoDE ANN. § 301 453(3)(6), prov:da the Board the Spw.ﬁc authontyto seok revocation.

2 TeX. Occ Conam §3o1 4531@)(1)(3), 22TAC§ 213 33(g)(1)(B)

£ TEX. OCC. CODE ANN. § 301 4531('0)(2){4), 22 TAC § 213 33(g)(1)(C)—(E)
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1L vadence of actual or potenm! harm to pat:ents clxents, or the pubhc.

There wasno ev:dence of Rcspondent shavmg caused any actual harmto anypaueni, ckent,_ o

or the pubhc The harm arose through Respondent 3 faﬂure to- oomply Wﬁ:h ﬂieA.gwed*Order The

- Agreed Ordarwas theproduct of Staff’s agreemgto forego more strmgent action agamstRespondent |
in exchange for Respondent’s agreemg to. abide by thetcxms of the Agreed @rdcr By falhng 1 '

- uphold her dufies under the Agreed Order, Respondent showed hersslf unable o comply with the
terins of an agreementmthﬁ:e BoarcL As thie; rep::esentaﬁve of the pubhc, the Board is Justxﬁed in
' regardmg Rcspondcnt’s act:on as potentzaﬂy harmful, ' '

R A -,Eieiduic_ze'bfb;i'ahk-of_.nfuthfuméqé'oftmgtw&ﬁﬁm&s;”

R.espondent g faﬂm‘e to comply thh Agrced Order reﬁected a iack of trust’worthmess

‘Rmpondenttesuﬁedatthehmngthatshennendedto oomplymththeAgreedOrderﬂndthatshc R

tried to compty Huwever “poor iudgment and bmd memorvurevented her fiom nczfomnz as she _ '
v . _ _ |
3 Evidence of misrepresentuaou(s) of Lmowiesdge, edncat:on, experience,
B credentlals, or skills which would lead 2 member of the- pubhc, an employer, &

meniber -of the healtli-care team, or a patient to rely on'the fact(s)
mxsmptresented where such reliance couid be nnsafe.” S S

None of thesc werc factors m tlns case.

% 20 TAC § 213.33G)1).
% 22 TAc § 213.33(a)(2).

T 22TACS 213.33(a)(3).
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4 Evidencé of practice Eisioryi”l
.  This was not a.factorlix_a‘ithis.éasfc. ‘
5. Bvidence ofbf@ééxit ﬁmm~to.prgcti_g¢_;_”

‘ Flmess 10 pracuce xs a ﬁmcuon of goodptofessmnal charactsr 30 Eiaments mcludethc alnhty
. to: dxsungmsh nght from v wrong, thmk andact raﬁmxally; keep promxs&s mdhono‘r ubllgatwns,
be acconnmblc for her own beh.avaor 3 ' e

, ' In th:s proceedmg, thc evndcncc showed tha: Respondent had d:ﬁ&cutty mkeepmg _
o -..pmmlsesandhomnnghnrobhgauons Inherdefcnse Respondentshowodtbatshewas outofwoﬂc
. ﬁomAngustZOOStoApanOOﬁ 32 Dunngthatt:me shehadnomomeytopayforteshng. chever" AR
- -Respondent did not!:yto accoum to Staﬁforherbehamor Shefaﬂedto cmm”swﬁ‘to tell them S
abomhﬁ*ﬁnanmm probxems or oﬂxer impedlments toher abdxtyto com-Iywzﬂ: theAgreed Order. | '_ |
Further, by her own adnnssxon, when shc went back to Work, she did ; not res’ume ]m dmly contacts -
| with NCPS.» | - |

E 22 TQQC § 21333(a)(4) :
B 29 TAC § 213 33(a)(5) |
% The Board’s rules frequently I::eatthemas pax:tofthc samxie set of criteria. See, 22 TAC § 213 27(c)(2)
! g TAC § 213 27(b)(2) ' o |
| | "f’ Smmg Ex. 5b.

B -
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6.  vadence of pnor disclphnary hxstory by the Board." -

Staff prcsmted nncontrad;cted emdence of Rcspondent s pnor dmciphnary hlstory by the o

A '_I"h_é le.ngth dfﬁme.thc'.liqénse‘é hs'.prgct;icc;ipss |

The evxdenoe was that Respondent has held & nursmg hoense since'1986. Alﬂmughshe was'

' outofworkforpartofﬂmtpenod,Respondentspracnceasanutsahasspanmdmostcfheradnh‘.

The attnal damages, phys:cal, eaonomic, or oﬂter:wise, resultmg from the o
- viulaﬁon" ' - |

No actual damageswem éhown to haye resulted from Respondént’s violations: -
0. 'r.h:e aeme.;f effect qfehe.péu.‘a'l&-mpmw o

The detm'ent eﬁect of the past penalty was meﬁectwe w:th regard to gaznmg pnonty i .

. Respondent’s behawor Thc deten'ent eﬁcct of the pmposedpcnaltymll prevemt Respondentfrom . |
. practicing her profeesxon for at least a year. -

* 29 TAC§ 213.33(a)(6).
n £ 22'I‘AC§213.33(a)(7). :
* 22TAC§21.3‘33(a)(s). '

2 TAC§'21333(a)(9).<
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10.. . Auen;;igg, byithé licex;see to _comcg o:?‘stiap.tlic V’iqlaﬁon.s.?i , 'A

_ Staﬁ’s lctters to Rcspandmt were mulhple ogporfmnu&c for R.espondent 10 addmss her o |
faﬂure to comply with he: drug testmg obhgaﬁon& Rcspondcnt’s mla‘aons conimned forpenods

of months and weeks even after Staff sought explananon from Respondent forher behawor

it ‘Any'n_l.l._tigaﬂng or aggra‘vaﬁmg cxrcumstanm” "

Respondmt pres‘mted nnugahng ewdance m the form of the support ofhar dxrector ofmnrses l

R andofa co-’worim"‘o Respondent explamedthatherlackofajob andmnmym‘eataim -

s difficulties mhm-hfe Nothmgm thc emdence suggeﬁthhat R&spondent faﬂedto dmchm*geha :
- dutxes as a nirse to hcrpahents cmploycr, or colleagues Respondent’s enly faalure Was to protect :
: h&'nghttopmcucennrsmg ' : . » e

1 2. -The extent to. wluch system dynanucsm ﬂ:e:pracﬁcesettmg contributed to the - -
p lem, and any other matter that jusﬁce miy reqmre." o S

ot et e,

c. Anaa-‘dapoﬁ_cy

\

Sta&‘calledasammessCarolMarshall aconsultanttotthoard Ms Marshalllsa . b

, reglstered nurse-with almost 30 years of cxpcncncem avmety ofpracacal and admmsu-anve fields

. 4
"

® 22 TAC §'z13 33(a)(10)!
' 39 22 TAC § zzsaa(a)(n)

RespomisntsExNos.landz

'22 TAC § 213.33(a)(12) and(13). -
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within the professlon, Ms Marshall ass1sts the Enforcemcnt a.nd L¢gaI Dmszons wlth case rcwews- -
~and tesnﬁes as an expert witness in SOAH hearmgs Ms Marshall tes’nﬁed that thc Bozmi’s pahcy
in rawewzng leatlons of the type descnbed in this case i to revokc the hcense and to cons1dera

. re—apphcahon after one yaar
D, -Administraﬁvé costs; o

_ The provmons of 'I‘BX OCC CODEANN § 301, 461 acuthonzc thc Boardto assess agamsta

' person who is fonnd to have vm]ated the smtutz thk " ,' i 'f._'f istr 2 : Yok ‘

. determine the violafion. SiafF aiegedthat ﬂm'_;j siistrative, costs i )
- '_‘Board to SOAH andtheOﬁice of thc Attomey General as well as amennts pmd for Board icgalmd B

,mvcstxgatxvc servmcs, court reporhng, wamesses, reproduehon of records S’taff tzme, travel, and o

expenm of at least $1,200 00 Proofoftheseadmxmstrauve costs wasngtmademﬁaehcarmg .
5‘-: IV ANALYSISANDRECOMNDATION e

Rmpondﬁnt’s actaons woéa.tedtwo of the elements cf the Agreed Ordcr over apenod of tune o
: suﬁment to demonsimte her ummlﬁngness or mablhty to come into, comphanoc Rcspondant’ 8
explamhon Wasthat ﬁnancial clrcumstances andothenssues mher life presﬁoda hardshlp Tms __
" hnrdslup prwantedherfmmreoogmmg theposmblhtythat she xmg‘—ht lose her hcensc as am:rse and | .

herpnvxlegetoeamahvekhoodthroughnmsmg Res;,\(mdenxassertetlthza.tﬂmlossofhe:rhmmsze~ "

.'would render her even Iess able to mmntam the pnormm in her life.

Staff urged that Respondent prcscnted a thrcat to the pubhc on the basxs of her fatlm'e to

- comply with the Agresd Order and the facts that caused the- entry of the Agreed Ordcr Thése

clrcumstances incinded some hzstory of drug abuse.’ Staﬁ:' mtroduced ev:dence about thei xmportance
of anurse’s abﬂityto makne fine dxs’anctmns in performmg her duhes ' '
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The AJ 5 conclusxon m ﬁ:us case i that Respondcnt 8 only thrw to the pubhc Is thax she.' _
‘has demonstrated an mabxhty to estabhsh healthy pnonues in- her | own hfe Thc cause of that |

inability was never cxplamed by Respondent or by the cvxdanoe prasented by Staﬁ However Whai
' ,- was clearwasthat Staffwas unable to get ReSpondent 5 awenuon through Staﬁ’s msuance of a geries
" of i mcreasmgly sharp letters of wammg thn none of fhese Wcrked over a pcnod of more than ]
‘yeat, Staﬂresoreed to the last choice avaﬂable under the law —a contcstcd hcanng

__ J‘he ﬁmctlon of a contésted heanng is to gwe the parnes thc oppommty o cxplam‘ R |
N .thﬁmselvesthroughthcmtroduchonofévﬁencc Staﬂ'xﬂ:mughthcgmdameofcounsel,pmsemed
the evidence necessaryto prove 8 case that Respondent s license should berevoked. Respondent, -

" mthcut cuunsel presonted . case that (1) she. had made mescapablybad decxsxons thmpectto" .

_ her achons mresponsc to Staft’ s warnmgs and (2) shehad the support of her colicagnes

. whether thc Staff snstamed its- burden of provmg that Respendmt vmlated ‘the law 2 Ia ﬁns case, ) _

Staff mstamed that burdcn. Next, the ALJ had to- dotmnmc whether Rqspondem preseuted

snfﬁcwnt nnﬁgatmg evxdence to: overcome Staﬁ’s ewdencc The AI.J had determmed that‘ )

Rcspondent’s ewdencc did not meet that standard

Although the ALJ mcommends revocatlon of Respondent’s hccnse, the ALJ also urges the o

Board and Respondent to corifer further The. purpose of that conference would be to provule

' Rcspondcnt witha clear understandmg of the elements wath wlnch she would necd to comp}y before | ':

 she weuld be ehg1ble to regain hcr hcense

% ITAC§ 155.41b),
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VI FINDINGS OF FACT

- Denise M. Mamnez Respondent, holds Llcense Number 116301 1ssued b’y the TexasBoard N

of Nursmg (Board). -

On May 3 2005 Respondent s1gned an Agreed Order w1th the BoarcL

The Agreed Order requn'ed Respondent to: (1) successﬁﬂly complete courses. m Texas |

- nursing jurisprudence !md nursmg éthics within.one 81
© and (2) submitto random penodxc screens for controlled uk

f the entry of theA.greed Qrder;
and alcohol

o OnAugnst 8 2005 Reepondentregtstered thh theB ﬂ&’d’s drug testmg serwces coniraetor, - R
. 'Nattenal Coﬁederamin of! Professmnal Semces (NCFS} ERE B

X _Respondemwasto ca.ﬁNCPS everydayto detenmnewhethershew&s reqmredtoptovxde P
aunnespeelmenonthatday P Lo e X -

. On August 25, 2005, staff of the Board (Staﬁ) informed Respondeut by ietier thaf stie efad »
failed to complete her course work by the one—year deadline and had faﬂed to contact NCPS ,
-dmly A . o

 On Nofvember 17,2006, Staﬁ'sent 2 second fetter io Respondent, mformmg herthat Staf’
. - 'was initiating an mvestxgat;on based on Respondent’s conhmnng mnmmphmce wxihthe
dmgscreenprogmm o : . , R

' Respondent ﬁaﬂedto contact NCPS dally becauee she had forgotten her obhgauonte comply |
: _mththeAgeedDrdermﬁlshewasrennndedbyheremployer : L

On April 16, zoev Staﬁ‘ sent Respondent 2 third leter, foxmauychargmg Respondeni with |
- violating the Agreed Ofder by failing to txmely compiete her eourses -and fazlmg to comply ,

thh the. dmg testmg program.

) Respondent completed her course work in J anuary 2007, approxxmaiely sxx months past the -
-date requu:ed under the terms ofthe Agreed Order o

Respondent faﬂed to oontact NCPS on 138 of the 818 days between August 29 2005 :md

November 25, 2007—01: about 17% of the time.

Between August 15,2005, and May 22, 2007, Respondent falled to respond to 20 ofNCPS’ :
. random drug tests because she &ﬂed to. call NCPS’ ofﬁce : _

stances, tramadolhydrochlemde,: o
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On November 27,2007, Staff gave Respondent nohcc ‘that a hcarmg on the mcnts would bc- . o
held at SOAH . t‘ms dockct A _ , ] ; -

The nohce of heanng contame& &: statement of the fime, place and naturc of thn heanng; g -

‘statement of the’ legal authonty and: Junsdmnon undcr Wmch the: heanng‘was tobe held;a - |

" . reference to the particular, sapﬁons of the statutes and q'ules mvolved, and [ shott, p}am

15,

16,

; Factorsthatmmgate eSpo!
.~ of support from her dxreotor" ’urses' :
~ rounded efnployee, prof:

-TBX GOV’T CODEANN §§ 2001 051 and2001 052~

. statment of fhe matters asserted

The heanng OR the ments Wgs hcld on: Iamxarx 16 2@08 mﬂm leham P. Clemems ‘
Building, 300 West 15% Street, Austin, Texas Allpartxes ppearer andparuclpatadmﬁn_

| heanng The record closed on that-idéxe

S Bdent S falim:eto complywuhfhz A@'ﬁe&ll . ::

VH. C@NCLUSI@NS @F LAW

" The State Board omesmg(Baard} has ]ummcﬁen ovorthxs mau:erpmsuant to TBX. GGC '
CODEANNch.BOI C . L

" TheState Oﬁce ofAdmmmtmnve Heanngs has_]unsdzcnm over. theheanngmﬂusf o
ision wuhproposed ﬁndmgs ,
; offactandconclusmns of law; pursuantto'nix GOV TCODEANN ch.Z*O% :

proceedmg, mcludmg the authonty to issue a proposal for

| Noﬁce of the formal charges and of the heaz:mg on.the mcnts was provided by staffofthe - =

..'"ProcedureAct. o

Board(Staﬁ) TEX: Occ. CODE:ANN. §:301. 454and'byﬁxef Adn

_ Sta.ﬁ'hadthcbwdenofpmegﬁxeaascbyapreponderanceofﬁxeevxdence lTEX.ADM!N .

Cong (TAC) § 155, 41(b)

The Board may d:sc1p1me a hcense holder for a Vzoiatlon of the stgmtc the Board’s rules of -

| theBoard’s orders. TEX. OcC. CODE AN, § 301 452@)(1;

'_ The Bgard has the authonty to dlsclplme a hcensc holder for unpmfessxonal conduct. TEX
occ. CODE ANN. §. 301 452(b)(10)

The Board has fhe aumonty to govem licensees who sngagcm tmprofessmnal conduct 22 ,

_TAC § 217, 12(11)(}3)

D ,,ﬁate,,oanng:mth clients ané“fxnnhes, '}ovci- g
headed,_ﬁ}cgdiy, cheerﬁzl ancifotﬂmghtmher dealmgs mﬂahercowerkexs an&physicim -
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10.

. TheBoardhas theauthovltyto revoke ahcmse formoiatansoftheBomi’s enabhngstatutcs". ‘
~and nllcs 22 TAC §213 33(g)(2)(H), TEX @cc CODEANN §301 453(3)(6) '

,v(

, Respondent’s faﬂurc o completaher COWSe’ work w:thm Ihe one-yearpmod and 1:9 cemply' |
‘with. the requirement of contactinig NCPS on a daily basis was a wolanon of the Agrwd
Order and thh thc Board"s enabimgstamtes and ru‘les

. Respondent’s hcense shonid be revakei

SIGNED Febrgaxyz's,f 290’3’;-.7 -




